OPINION

I.
QUERIEST:



M/s.Dellner India Private Limited,

Survey No.59/1, Padur Road,

Mevalurkuppam, Sriperumbudur Taluk,

Kanchipuram District – 602 105.

II. 
FACTS:
1.
The queriest is a manufacturer of various goods, among others, gangways for Railways. Based on a successful tender bid, the queriest received a purchase order from Integral Coach Factory Chennai (herein after referred to ICF) for supply of inter-car gang ways for an approximate value of Rs. 9.66 Crores
2.
The purchase order was received during January 2018. As per the tender conditions prototype samples were manufactured, offered for fitment to the railway coaches and after considerable correspondence and exchange of communications, the prototype fitment was completed and in November 2019 fitment approval was given by ICF. However in the meantime in October 2019,ICF asked the queriest to confirm acceptance of a reduced price for supply of these gang ways and it appears that this reduction in price was sought for on the basis of subsequent lower prices accepted by other suppliers. The querist explained to ICF that the gang ways  supplied by the other suppliers are not comparable with this model and therefore price reduction cannot be justified. However it appears that by February 2020,ICF has confirmed cancellation of the order placed on the queriest without responding to the request for acceptance of the original price at which the tender quote was accepted.

III.
QUERY:


In the above background and considering the fact that there is no delay on the part of the queriest, they seek to know the various options available to take the matter forward. It is reported that they have a already procured materials for manufacture of these gang ways and also have spent  considerable time and effort in getting the prototypes manufactured, tested and approved by ICF.
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IV.
OPINION:
A. 
Briefly the milestones with regard to the present case are mentioned below for better appreciation of the issues involved.
1) 
Issue of purchase order dated 11th January 2018.

2) 
ICF revised the delivery schedule to start from 30th April 2019.

3) 
Initial drawing sent by the querist was approved by ICF in June 2018.

4) 
Final drawing, after validation and testing by Delner UK, was approved by ICF on 19thFebruary 2019.

5)
Between February 2019 and June 2019 communications were exchanged for arranging fitment of prototype gang ways and making available coaches for fitment.

6) 
Finally a confirmation was given on 4th July 2019 regarding allotment of coaches for fitting the prototype gangway. Only by October 2019 the fitment was completed for one coach and further allocation was done during November 2019. Fitment and inspection were completed by ICF on 9th November 2019 for the other coach. Finally fitment approval was given by ICF on 19th November 2019 to the queriest.

7) 
In the meantime, on 23rd October 2019,ICF asked for reduction in the price citing supply of gang ways at reduced  prices by another supplier. On 24th October 2019 the queriest replied ICF that both the types of gang ways are not comparable. On the basis of this, a team of officials from the queriest organization visited ICF on 28th October 2019 and explained to the Chief Materials manager as to why price reduction is not possible. Then based on his feedback, a letter was given on 30th October 2018 to ICF explaining the technical differences between the models. It was clearly pointed out that inter-vehicle distance is 738 mm for Kolkata metro whereas it is 800 mm for MRVC project.

8) 
But to the surprise of the querist by February 2020 they were informed that the order is being cancelled.
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B. 
From the narration of the events as above it is seen that at no point of time there was any delay on the part of the queriest. It appears that the reason for cancellation of the order, as for as records are concerned, is that there is a supply of gang ways at a lesser price by another supplier. However in the letter dated 30th October 2019, which was submitted to the ICF on the same day and acknowledged on the same day, the queriest has clearly explained the technical differences between the gangways manufactured by them for  the Kolkata metro and the other types of gangways manufactured by the other vendor for MRVC project.

C. 
In the above context cancellation of the order does not appear to be justified and also it does not appear to be in accordance with the terms and conditions of the contract. Accordingly in this situation, the  option available to the queriest is to seek redressal  on the basis of the dispute resolution mechanism incorporated in the tender conditions/purchase order.

D. 
In the IRS standard conditions of contract, clause 2900 (a) stipulates that in the event of any dispute in connection with the contract the same is to be referred to the sole arbitration by a gazetted railway officer appointed to be the arbitrator by the general manager for contracts entered into by the Zonal Railways and production units.  In the present case, the contract has been awarded by ICF Chennai, a production unit.

E. 
In the tender awarded by ICF itself, in the general conditions of contract, clause 18 provides for arbitration. It stipulates that in case of any dispute arising as part of this agreement, the same is to be settled through discussions between the parties. In the event of any such question or dispute or difference still remaining unresolved, then the same shall be referred to sole arbitration by a gazetted officer to be appointed by the general manager of ICF.

F. 
Therefore under these conditions, the queriest can first write to ICF for discussions in terms of this clause 18, notwithstanding the fact of cancellation of the order already. In case ICF is prepared for further discussions, such discussions can be continued and in the event of the issue still remaining unresolved, then ICF can be asked to appoint a sole arbitrator in terms of the above clause.
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G.
In the event of ICF not responding to the request for discussions or rejecting the request for discussions, then also the queriest can straightaway ask for appointment for an arbitrator and initiation of arbitration proceedings in terms of the above clause. 

H. 
Such arbitration proceedings will be in terms of the Arbitration and Conciliation Act 1996enacted by the Indian Government. The arbitral award will be final and in the arbitration proceedings the parties can be represented before the arbitrator by their respective legal counsel.

I.   
Any arbitral award can be questioned under exceptional circumstances before the High Court as being totally perverse or without jurisdiction or on the ground that it raises an important question of law etc. Otherwise it will be final and binding on both the parties. In our view, the querist has a good case on merits and will be eligible to get the contract restored or awarded compensation for the loss incurred.

S. MURUGAPPAN


Sm/er

Disclaimer:- The above opinion is provided based on the information and documents made available to us by the queriest and further based on the laws and rules prevalent as on date and the understanding of such provisions by the author and is meant for the private use of the person to whom it is provided without assuming any liability for any consequential action taken based on the views expressed here.

