BY E-MAIL / COURIER
File No.151/2020-Opinion
13.08.2020

M/s.Dellner India Private Limited

Survey No.59/1, Padur Road,

Mevalurkuppam, Sriperumbudur Taluk,

Kanchipuram District – 602 105.


Attn.: Mr.Sai Pradeep Kumar.CH, Manager-Finance
E-Mail Id.: <saipradeep.kumar@dellner.com>

Sir,

Sub:   Clarifications regarding Monetary Support from Principals.

1.
With regard to the opinion given on 10.08.2020 on the above subject and the telephonic talk we had two days back, the following further clarification is provided. 

1.1
If payment is made by the principals to the Indian Company on the basis that it is for marketing support or consultancy, then, it means that the Indian entity has provided the above services. Such services to the principals located outside the country can be treated as “export of services” if they meet the definition of ‘export of services’ as contained in IGST Act, 2017. “Export of services” is defined as mentioned below in the above Act. 


“2(6) “export of services” means the supply of any service when,-


 (i) the supplier of service is located in India;


 (ii) the recipient of service is located outside India; 


(iii) the place of supply of service is outside India; 


(iv) the payment for such service has been received by the supplier of service in convertible foreign exchange or in Indian rupees wherever permitted by the Reserve Bank of India; and 


(v) the supplier of service and the recipient of service are not merely establishments of a distinct person in accordance with Explanation 1 in section 8;”

-2-

1.2
With regard to the place of supply of services in this case, as per Section 13 of IGST Act, such services do not come under the exclusions mentioned from Sub-Clauses 3 to 13 of Section 13 and accordingly, place of supply will be the location of the recipient of the services. Thus, in this case, it can be construed that the place of supply is outside India. However, it is to be noted that supplier of service and recipient of service should not be merely establishments of a distinct person. In this connection, Explanation 1 to Section 8 will be relevant, which reads as follows.

“Explanation 1.-For the purposes of this Act, where a person has,- 


(i) an establishment in India and any other establishment outside India; 


(ii) an establishment in a State or Union territory and any other establishment outside that State or Union territory; or 


(iii) an establishment in a State or Union territory and any other establishment registered within that State or Union territory, then such establishments shall be treated as establishments of distinct persons”.
1.3
In the present case, the Indian entity is a subsidiary of the foreign company and as such, they will become establishments of distinct person, in which case, this cannot be brought within the scope of export of services and consequently, applicable GST has to be paid.

1.4
Even otherwise, if these charges are booked under ‘consultancy’ or ‘marketing support’, still the question of what ‘consultancy’ or what ‘marketing support’ is actually provided by the Indian entity to the foreign principals needs to be answered.
2.
Hope the above clarifies your queries.

Yours faithfully,
                                                                                  
S.MURUGAPPAN
Sm/er                                  

Disclaimer:- The above opinion is provided based on the information and documents made available to us by the queriest and further based on the laws and rules prevalent as on date and the understanding of such provisions by the author and is meant for the private use of the person to whom it is provided without assuming any liability for any consequential action taken based on the views expressed here.

