OPINION

I.
QUERIEST:


M/s.Nuclear Power Corporation of India Limited,

Kudankulam Nuclear Power Project,

Kudankulam P.O., Radhapuram Taluk, 


Tirunelveli District – 627 106.

II. 
FACTS:
1.
The queriest is having two declared projects under Project Import, i.e., Units 1 & 2 and Units 3 & 4. Units 1 & 2 already commissioned put into operation as on 31.03.2017. Units 3 & 4 is under construction. As per the MOU between the queriest and M/s.ASE of Russian Federation, M/s.ASE supplied all the equipment and components for KKNPP 1 & 2 and M/s.ASE is responsible under the Warranty / Guarantee clause to repair or replace any equipment and components supplied by them for a period of 5 years after the individual units were put into operation.
2.
Stator for Unit 2 was received and installed prior to 2017, under Project Imports with Nil customs duty as KKNPP 1 & 2 was given Mega Power Project status. Unit 2 commenced commercial operation on 31.03.2017 and later on during the regular operation, it was noticed that there were some technical issues in the stator. M/s.ASE, deputed Engineers and Technicians many a times between 2017 to 2019 to resolve the issue, but, the problem with the Stator could not be resolved.
3.
In view of the above problem, M/s.ASE, who is again the major supplier of equipment and components for KKNPP 3 & 4 (also Mega Power Project) agreed to replace the Unit 2 Stator. Since the replacement would take time, mutually, it was agreed to replace the Unit 2 Stator with Unit 4 Stator, which again was imported under Project Imports with nil customs duty and awaiting installation. This Stator replacement was carried out in April 2020. Meanwhile M/s.ASE agreed to replace the original Unit 2 Stator with a new one as per the Warranty / Guarantee clause, which in turn will be used for the Unit 4.
4.
This joint decision of the queriest and M/s.ASE was recorded as minutes vide AKT in Statement No.Ak 007/136/11 EE-2020 duly approved and signed by the Competent Authorities of the queriest and M/s.ASE of Russian Federation.
-2-

5.
In the AKT as referred above prepared for Unit 2 Stator, vide Sl. No.16 Point 2 states, “In line with the decision taken point 1b and  2.5 of the minutes of high level meeting on Kudankulam NPP Projects dated 16-17 November, 2018) Stator No.18115 of Unit 2 was replaced with stator No.18359 for Unit 4 along with component parts and units”.  Invoice for this stator is raised on KK 1 & 2.
6.
The Unit-2 replacement Stator to be utilized in Unit 4 has been dispatched by M/s.ASE on 07.09.2020 and is expected to reaching Tuticorin Port on 07.10.2020. The present supply is at free of cost and Notional Invoice was raised for Insurance and Customs purpose under Units 1 & 2.

7.
In continuation of the information provided, the queriest was asked to clarify further the following.
(i) Location / site of each project i.e. Units 1 & 2 as well as Units 3 & 4. 
(ii)
What is the status of the project import registered with Customs for Units 1 & 2? Has commencement certificate produced to Customs and whether imports are closed? Also indicate whether the projects have been finalised by Customs and the bond closed. 
(iii) Similarly, for the project Units 3 & 4 similar information may be provided. 
(iv)
What is the provision with regard to warranty supplies and for what period may be indicated. 

8.
In response, the queriest provided further clarifications as mentioned below.

	Point No.
	Query
	NPCIL Clarification

	(i)
	Location / site of each project i.e. Units 1 & 2 as well as Units 3 & 4.
	Kudankulam Nuclear Power Project consists of four units namely Unit-1 & 2 currently under operational phase generating electricity and supplying to southern grid,  and Unit 3 & 4 are under construction phase. All these four units are located within the site boundary of Kudankulam Nuclear Power Project.
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	(ii)
	What is the status of the project import registered with Customs for Units 1 & 2?
Has commencement certificate produced to Customs and whether imports are closed?

 Also indicate whether the projects have been finalized by Customs and the bond closed.
	Project imports not yet fully completed.

 

Commencement certificates not yet given to Customs and Import not yet closed.

 

Unit-2 is under Warranty Period. PD bond not yet closed.

	(iii)
	Similarly, for the project Units 3 & 4 similar information may be provided.
	Unit 3&4 is registered in Customs and Project is in Progress.

	(iv)
	What is the provision with regard to warranty supplies and for what period may be indicated.
	As per the contract, for individual equipment the guarantee period for the supplies for each unit under the contract is 12 months from the date of the provisional takeover of a respective unit.                                            
Remedies during warranty period:                                     Should defects and failures be detected during the warranty period in the supplies of the contract, the contractor shall replace, repair the component or 
eliminate the detector discrepancies at his own expense.
In line with the above, in Unit-2, there was a performance shortfall on generator output due to vibration. This was observed during the warranty period.      
This shortfall was attributed to the contractor side hence the contractor agreed to manufacture a new stator and supply to  Kudankulam site at his own   
cost as per the obligation of contractor. 
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9.
Additionally, the queriest also was asked to clarify, whether stators are mentioned as separate items in the list of machinery / goods recommended by the authorities concerned for project import benefit. The queriest clarified that the stator under question is only a part of turbo charger / generator and it is not separately mentioned as an ‘item’ in the list.
10.
In response to another query, General Manager of the queriest has clarified that sufficient value for import of spares (within 10%) is available in the projects registered and pending with the customs.
III.
QUERY:


In the above background, the queriest would like to know statutory legal implications as well as applicability of the customs duty for the stators proposed to be imported.
IV.
OPINION:
1.
As per Project Imports Regulations, 1986, the goods imported for a particular project as per the list recommended by the sponsoring authority and as registered with customs authorities are to be installed and used in that specific project only. Diversion of the goods for use in another place or for another project is not contemplated in the regulations.
2.
In the case of the queriest, from the information provided, it is clear that the project separately registered for Units 1 & 2 as well as the project registered for Units 3 & 4 are still pending and yet to be closed. In the meantime, it is reported that the part of the equipment namely stators installed in Units 1 & 2 Project has become faulty and a conscious decision was taken after considering all aspects to move the stator meant for Units 3 & 4 Project. The stator forming part of the Units 3 & 4 Project is in good condition. 

3.
As such, replacement has to come only for Units 1 & 2 Project. Under Project Import, Tariff Code 9801, spare parts not exceeding 10% of the value of the goods specified can be imported subject to the condition that they are “essential” for the maintenance of the plant or project.  
-5-

4.
Thus, there is a specific provision, which permits spare parts for maintenance upto 10% of the value of the machinery. In the present case, it is reported that there is sufficient value in this regard for spare parts and the project is yet to be finalised.  
5.
In view of the above, it should be possible for the queriest to import the stator as spares / replacement for Units 1 & 2 Project under project import.
6.
It is reported by the queriest that when the stator has become faulty in the Units 1 & 2 Project, the stator imported under Project Import Scheme for the Units 3 & 4 Project has been taken for use, so that, power generation and running of the plant is not affected. 

7.
Ideally, the stator diverted from Units 3 & 4 can be taken back to that project and the replacement stator installed in the project for Units 1 & 2. It is not necessary that the stator, which has become faulty in Units 1 & 2 is to be returned to the supplier. 

8.
After import of the goods under the project import for Units 1 & 2, if it is not possible to exchange the stator as suggested above, then, the queriest can consider giving a detailed representation to the customs authorities explaining the actual position and the difficulties involved in shifting back the stator to Units 3 & 4 and again installing replacement stator in Units 1 & 2. Such interchange can be considered favorably by the customs authorities considering bonafide nature of the issue and the fact that all the units are under the Project Imports Regulations. 
9.
In this connection, the queriest can bring the attention of the customs authorities to the following two decisions given by the Customs Tribunal.


(i)
Whirlpool of India Ltd., Vs. Commissioner of Customs (Import), Mumbai reported in 2017 (358) E.L.T. 588 (Tri.-Mumbai)



In this case, machinery imported under Project Import Scheme was permitted to be re-located in another place. In paragraph 10 of the decision, the following observations were made by the Tribunal. 



“10.  It is also not a condition of any import – whether assessed provisionally or finally – that the goods should retain the form, structure  and  ownership  that  existed  at the time of import. The 
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transfer of ownership or relocation of the project after installation and meeting with the project objectives would not erase the classification and assessment that prevailed at the time of import”.



A copy of this decision is enclosed as Annexure-A

(ii)
Kodak India Pvt. Ltd., Vs. Commissioner of Customs (I), Mumbai reported in 2018 (359) E.L.T. 732 (Tri.-Mumbai)



In this case, the goods imported for one project were transferred to another project at another site and based on verification and uses, the authorities were directed to consider project import benefit to the goods under question.



A copy of this decision is enclosed as Annexure-B.

10.
Based on the above, the queriest can seek approval of the customs authorities to permit use of the replacement stator in Units 3 & 4 Project and approval for use of stator imported for Units 3 & 4 Project in the Units 1 & 2 Project, under Project Imports Regulations. 
S. MURUGAPPAN


Encl.: As above

Sm/er

Disclaimer:- The above opinion is provided based on the information and documents made available to us by the queriest and further based on the laws and rules prevalent as on date and the understanding of such provisions by the author and is meant for the private use of the person to whom it is provided without assuming any liability for any consequential action taken based on the views expressed here.
