OPINION

I.
QUERIEST:


M/s.First Technologies (India) Pvt. Ltd.,


B-56, PIPDIC Industrial Estate,


Mettupalayam, 


Puducherry – 605 009.

II. 
FACTS:

1.
Queriest is a manufacturer of, among other things, Slide Fasteners and Parts thereof. Their unit is located in Puducherry and they are registered with Sales Tax Authority at Puducherry during the relevant period under TIN No.34910008547. They also held a valid CST No. 34910008547 / 26.03.02 for the relevant period. 

2.
It is seen that the Slide Fasteners and Parts are sold to interstate to units located outside the State by levying CST. In some of the cases, the dealer outside the State did not have C-Form and under such circumstances, the queriest is liable to charge tax as applicable to local sales within the State.
3.
In respect of such supplies of Fasteners without Form-C, the queriest has charged 3% CST on the assumption that the goods under reference are industrial inputs sold to industries and attract 3% when sold within the State in terms of Notification G.O.Ms.No.69/F2/2011 dated 31.12.2011. However, the Commercial Tax Authorities appear to suggest that only industrial inputs as specified in the Appendix to the Schedule to the Puducherry Value Added Tax Act during the relevant time will be eligible for concessional rate and levy at 5%. On this basis, they proposed to re-assess and raise a demand. 
III.
QUERY:


Under these circumstances, the queriest would like to know, whether 3% CST charged by them in terms of the notification referred to is in order. 
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IV.
OPINION:
1.
The Third Schedule, Part-A contains list of goods, which attract 5% tax. This Third Schedule is part of the Puducherry VAT Act during the relevant period and the list of goods attracting 5% is provided in this schedule in terms of Section 14 (1) of the VAT Act referred to above. In this schedule, Sl.No.68 reads as follows.

“ Industrial inputs and packing materials as mentioned in the Appendix”

Appendix to the above schedule contains list of various inputs, which will be assessed at a tax rate of 5%.
2.
Now, it is seen that Puducherry Government has issued a Notification G.O.Ms.No.69/F2/2011 dated 31.12.2011 fixing the rate of tax in respect of various goods and that notification is to be effective from 1st January 2012. One of the items mentioned in the list is “All kinds of industrial inputs and packing materials sold to industries” and the rate prescribed is 3%. This notification is issued in terms of Section 31 of Puducherry Value Added Tax Act, 2007.
3.
To appreciate the issues involved, relevant extracts of Section 14(1) and Section 31 are reproduced below.


“ 14. Levy and incidence of tax.- (1) Every dealer registered  or liable to be registered under this Act, (other than a casual trader, a non-resident dealer) whose total turnover for a year exceeds rupees ten lakhs and every casual trader or agent of a non-resident dealer, whatever be his turnover for the year, shall pay a tax on the taxable turnover in each tax period at the rate and at the point as specified in the Schedules”.

“31. Power of Government to notify reductions of tax.- The Government may, by notification, reduce the tax payable under sub-section (1) of section 14 of this Act in respect of any goods, subject to such restrictions and conditions as may be specified in the notification”.

4.
A perusal of the above will indicate that the rate of tax given in the schedule is in terms of the provisions enacted by the Puducherry Legislature.
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5.
It prescribes 5% tax for industrial inputs and packing materials as specified in the Appendix. Or in other words, only items specified in the Appendix will be eligible for 5% tax as industrial inputs and packing materials. No other items will be eligible for this rate even if it can be treated as industrial input. 
6.
However, the Notification dated 31.12.2011 refers to “all kinds” of industrial inputs and packing materials “sold to industries”. Such goods will attract 3% in terms of the above notification.
7.
The basic difference between the notification and the schedule is that schedule covers only items as specified in the Appendix and the notification refers to all kinds of industrial inputs. Or in other words, there is no list of industrial inputs. Secondly, the schedule refers to list of items as such and there is no condition regarding their sale to industries.
8.
On the other hand, the Notification dated 31.12.2011 prescribes the condition that the industrial inputs and packing materials sold to industries only will attract 3% tax. Here, the condition of sale to industries is prescribed whereas that is absent in the schedule. 
9.
Finally, the Notification dated 31.12.2011 is issued by the Puducherry Government in terms of the powers granted to it under Section 31 of the Puducherry Valued Added Tax Act, 2007. Section 31 provides powers to the government to reduce the tax payable in terms of Sub-Section (1) of Section 14 of the Act in respect of any goods, subject to such conditions it may impose. Thus, the rates specified in the Schedule to the VAT Act will be statutory rates and the rates provided in terms of the notification issued under Section 31 of Puducherry Value Added Tax Act, 2007 will be effective rates. 
10.
Analysis on the above basis will clearly indicate that irrespective of the rates specified in the Schedule, industrial input or packing material sold to industries will be taxable only at 3%. Therefore, the dealer has to only establish that the products supplied is an industrial input or packing material and it is sold to an industry.
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11.
In the present case, the Slide Fasteners are sold inter-State to other dealers / units, in several cases, without Form-C. When Form-C is produced, the rate of CST will be as prescribed under Section 8(1) of Central Sales Tax Act and in the absence of Form-C, the tax will be in terms of Section 8(2) of the above Act. These Sub-Sections are reproduced below.

“8. Rates of tax on sales in the course of inter-State trade or commerce.- (1) Every dealer, who in the course of inter-State trade or commerce, sells to a registered dealer goods of the description referred to in sub-section (3); shall be liable to pay tax under this Act, which shall be three per cent, of his turnover or at the rate applicable to the sale or purchase of such goods inside the appropriate State under the Sales Tax law of that State, whichever is lower:

       Provided that the Central Government may, by notification in the Official Gazette, reduce the rate of tax under this sub-section.


(2) The tax payable by any dealer on his turnover in so far as the turnover or any part thereof relates to the sale of goods in the course of inter-State trade or commerce not falling within sub-section (1), shall be at the rate applicable to the sale or purchase of such goods inside the appropriate State under the sales tax law of that State.

     Explanation.- For the purposes of this sub-section, a dealer shall be deemed to be a dealer liable to pay tax under the sales tax law of the appropriate State, notwithstanding that he, in fact, may not be so liable under that law”.
12.
In the present case, since C Forms are not produced, the tax will be in terms of Section 8(2). Now, the rate applicable for sale of these goods inside the State will be 3% when it is an industrial input and sold to an industry. Therefore, if the queriest is able to establish that the product sold is an industrial input and it is sold to industry for use in further manufacturing / processing, then, the tax to be paid will be at 3%.
13.
The queriest has contended that these Slide Fasteners are mostly supplied to ordinance factories for production of garments and other outfits and thus, used for industrial purposes and that in such a case, CST will be payable at 3%. 
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14.
In our view, on the basis of the above analysis in respect of such uses, the queriest should be eligible for payment of tax as notified in the Notification G.O.Ms.No.69/F2/2011 dated 31.12.2011 issued in terms of Section 31 of the Puducherry Value Added Tax Act, 2007.
S. MURUGAPPAN


Sm/er

Disclaimer:- The above opinion is provided based on the information and documents made available to us by the queriest and further based on the laws and rules prevalent as on date and the understanding of such provisions by the author and is meant for the private use of the person to whom it is provided without assuming any liability for any consequential action taken based on the views expressed here.

