OPINION

I.
QUERIEST:


M/s.Super Auto Forge Private Limited, 


3/1-A, Nedunkundram Village, 


Vandalur-Kelambakkam Road, 


Kolapakkam, 


Chennai – 600 048.

II. 
FACTS:


GST Audit is being undertaken in the queriest’s units and based on the scrutiny of the records, the queriest has informed that the audit has asked for clarifications / replies in respect of the following points.

(a)
Short payment of tax due to wrong classification of certain items 
and their clearance at 12% rate instead of 28%, the queriest has 
indicated that the invoices correctly indicate the classification and 
while filing the GST Returns, the classification has been wrongly 
indicated under Heading 87.


(b)
During the period July 2017 and September 2017, tax has been 
paid belatedly. Hence, interest is payable on this belated payment 
of tax. 

(c)
ITC taken on hotel accommodation as well as food items is not 
permissible.


(d)
Subsidiaries of the queriest have raised Debit Notes under the 
category of “Claims”. Their details are required and the taxability 
under reverse charge mechanism is to be determined. 

(e)
Facilities for generation of power through windmill/solar power 
plant are available outside the unit and located elsewhere. 
Details of ITC taken in this connection have to be given and 
credit is not available since electricity produced in these facilities 
is exempt from GST.


(f)
Details of domestic and foreign travel expenses incurred by the 
Directors need to be given.

(g)
Expenses incurred on account of availment of services from 
Government Agencies, Pollution Control Board, etc., need to be 
given. Payment of tax under Reverse Charge Mechanism in 
respect of these services needs to be decided. 
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(h)
In respect of imported goods, tax is payable on ocean freight  
forming part of the value of such imported goods under reverse 
charge mechanism and GST at 10% on the value of the goods is 
to be paid. 


(i)
Wrong utilization of GST for the month of April 2019 appears to 
have happened as the order of priority for the utilization of the 
credits under CGST, SGST, IGST, etc., has not been followed. 

(j)
There appears to be difference between turnover reported in GST 
Returns and the turnover as per the Balance Sheets. The 
difference needs to be reconciled.

(k)
Silver purchased from Sri Abirami Jewellery is used in the 
manufacturing process. However, it appears that in respect of a 
few purchases of jewellery (Gold & Diamond) from Sri Abirami 
Jewellery, ITC has been taken. Such credit is not available and 
needs to be reversed. 

III.
QUERY:


In the light of the above, the queriest seeks clarifications for the points raised by the Audit. 
IV.
OPINION:
(a)
When further clarifications were sought as to the description and nature of the items involved in the alleged wrong classification, the queriest has made available some sample invoices and also clarified that these items, namely, inlet valves, are used in compressors and these have nothing to do with fuel injection or automotive application. Sample invoices describe the product as inlet valves. The classification adopted is 84149090. If as per the classification, these valves are identifiable parts of compressors and have nothing to do with automotive applications, then, classification under Chapter 87 will be ruled out and the rate adopted will be in order. It should be possible to rectify the returns filed, which show the classification under Chapter 87. It is also to be ensured that the valve under reference does not come under the scope of higher rate of duty at 28% based on its location and use.
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(b)
If tax is paid belatedly, interest will be payable for the delay involved. In 2017, during the period July and September, the Government of India provided relaxation only with regard to payment of late fee. The late fee provided for as per the Acts and Rules for belated filing of returns was waived in terms of Notifications No.28/2017 and 50/2017. However, there is no waiver for payment of interest. 
(c)
The queriest has agreed that food items are not eligible for ITC. In fact, Section 17(5) prohibits availment of tax credit in respect of supplies of food and beverages. However, with regard to hotel accommodation, there is no bar as long as it is in connection with business and not for the welfare of the employee. It has to be ensured that the invoices raised by the hotel in this regard are GST compliant showing the details of the queriest, GST Number, etc. If it is in the employee’s name or in the customer’s name, then, it will not be possible to take credit. 
(d)
With regard to deductions by way of Debit Notes raised by subsidiary companies and their tax liability, already, a separate opinion under File No.210/2020-Opinion given to the queriest on 05.10.2020.

(e)
With regard to the availability of input tax credit on equipment and services used in windmill / solar power plant for production of electricity, which is ultimately captively used through electricity board grid, it is pointed out that the position under the erstwhile Central Excise Act is different from the present provisions under the GST Act. Earlier, in terms of CENVAT Credit Rules, capital goods used even outside the factory for generation of electricity for captive use as well as inputs used for generating electricity for captive use were treated as eligible goods for input credit facility. Similarly, input services included services used directly or indirectly in relation to the manufacture of goods, on which, excise duty is payable. 


However, under the GST, as per Section 17(2) of CGST Act, 2017, when the goods or services are used for effecting exempt supplies, credit is not available. The power generated from windmill / solar power plant is exempt under GST. 


Now, the critical question will be when the electricity so produced, is captively used whether there is a ‘supply’ for a ‘consideration’. Since there is no second person involved in getting the supply for consideration,  it  cannot  be  held  that  the  electricity  produced  in  the 
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present case will constitute an exempt supply. As the electricity, so generated, is captively used and not sold to any electricity board or private party, then, the generation becomes an intermediary process in the production and supply of goods. 


On this basis, the Authority for Advance Ruling, Karnataka in the case of M/s.Shri Keshav Cement and Infra Limited has given a ruling to the company that input tax credit is available in respect of such captive use. The relevant Paragraph 23(b) reads as follows.


“(b) The second activity of production of electric energy is a supply to self as the electricity produced is captively used. In fact the production of electricity in a solar power plant geographically separated from the manufacturing site is an intermediate process in the manufacture of cement akin to the use of generators sets within the factory premises to produce electricity for consumption in the manufacturing process. The operation of generator sets within the factory would not constitute a separate supply. Similarly the operation of the solar power plant shall not constitute a separate supply warranting the application of Section 17(1) and /or 17(2). Needless to say that this shall apply only in the case where the entire electricity generated is consumed captively and no part of the energy produced is sold or discharged into the grid and not taken out at their manufacturing site”.


A copy of this ruling is enclosed to this opinion.


Following the above ruling, in Tamilnadu also, the Authority for Advance Ruling in the case of M/s.Kumaran Oil Mill has held that input tax credit will be available when the electricity is used captively for production and supply of taxable goods. Paragraph 9.3 of the above ruling reads as follows.


“9.3 From the above statutory provisions, it is clearly evident that taxes paid on Inputs/capital goods and Input services used in the course or furtherance of business are permitted to be availed as per Section16 of the Act. Section 17 (2) provides for apportionment of credits pertaining to supply of taxable supply when the said Inputs, Capital Goods and Input services are used to make both exempted and taxable supply. As discussed in Para 8.1, the RE power generator is used in the business by the applicant and the output of such RE Power Generator is Electricity 

and Renewable Energy Certificate. Thus to answer the question raised, we hold that the proportionate claim of Input Tax Credit is available for the applicant and the provisions of Section 17(2) applies to the case at hand”.


A copy of this ruling is also enclosed to this opinion.
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(f)
The domestic and foreign travel expenses incurred by the Directors in connection with the business of the queriest and reimbursed by the queriest will not attract GST subject to the condition that the related bills/invoices raised by airlines / travel agents are GST compliant and reimbursements are at actuals. 
(g)
Payments made to various Government Agencies, Pollution Control Boards, etc., will not automatically get exempted. There are statutory services, which are to be provided by Government Authorities, which do not attract tax. In respect of the other services, there is a provision for payment of tax under Reverse Charge Mechanism by the recipient of the services. The following services by the Governmental Authorities / Municipal Authorities and Boards constituted under various specific enactments are eligible for total exemption under GST as per Notification No.12/2017-Central Tax (Rate) dated 28.06.2017


a)
Services by governmental authority by way of any activity in relation to any function entrusted to a municipality under article 243 W of the Constitution.

b)
Services by a Governmental Authority by way of any activity in relation to any function entrusted to a Panchayat under article 243G of the Constitution


c)
Services by the Central Government, State Government, Union territory or local authority excluding the following services-



(a) services by the Department of Posts by way of speed post, express parcel post, life insurance, and agency services provided to a person other than the Central Government, State Government, Union territory; 



(b) services in relation to an aircraft or a vessel, inside or outside the precincts of a port or an airport;



(c) transport of goods or passengers; or 



(d) any service, other than services covered under entries (a) to (c) above, provided to business entities.
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d)
Services provided by Central Government, State Government, Union territory or a local authority where the consideration for such services does not exceed five thousand rupees: 



Provided that nothing contained in this entry shall apply to- 



(i) services by the Department of Posts by way of speed post, express parcel post, life insurance, and agency services provided to a person other than the Central Government, State Government, Union territory;



(ii) services in relation to an aircraft or a vessel, inside or outside the precincts of a port or an airport; 



(iii) transport of goods or passengers: 



Provided further that in case where continuous supply of service, as defined in sub-section (33) of section 2 of the Central Goods and Services Tax Act, 2017, is provided by the Central Government, State Government, Union territory or a local authority, the exemption shall apply only where the consideration charged for such service does not exceed five thousand rupees in a financial year.


e)
Services provided by the Central Government, State Government, Union territory or local authority by way of- 



(a) registration required under any law for the time being in force; 



(b) testing, calibration, safety check or certification relating to protection or safety of workers, consumers or public at large, including fire license, required under any law for the time being in force.


A “local authority” is defined in sub-section 2(69) of CGST Act, 2017 as mentioned below. 

“(69) “local authority” means–– 


(a) a “Panchayat” as defined in clause (d) of article 243 of the Constitution; 
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(b) a “Municipality” as defined in clause (e) of article 243P of the Constitution; 


(c) a Municipal Committee, a Zilla Parishad, a District Board, and any other authority legally entitled to, or entrusted by the Central Government or any State Government with the control or management of a municipal or local fund; 


(d) a Cantonment Board as defined in section 3 of the Cantonments Act, 2006; (41 of 2006)

(e) a Regional Council or a District Council constituted under the Sixth Schedule to the Constitution; 


(f) a Development Board constituted under article 371 and article 371J of the Constitution; or

 
(g) a Regional Council constituted under article 371A of the Constitution;”.

With regard to Reverse Charge Mechanism, Sl.No.5 of the Notification No.13/2017- Central Tax (Rate) dated 28.06.2017 reads as follows.

	Sl.No.
	Category of Supply of Services
	Supplier of Service
	Recipient of Service

	5.
	Services supplied by the Central Government, State Government, Union territory or local authority to a business entity excluding, -
(1) renting of immovable property, and 
(2) services specified below-
(i) services  by the Department of  Posts by way of  speed  post, express parcel post,  life  insurance, and 
	Central Government, State Government, Union territory or local authority
	Any business entity located in the taxable territory
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	Sl.No.
	Category of Supply of Services
	Supplier of Service
	Recipient of Service

	
	agency services provided to a person other than Central Government, State Government or Union territory or local authority;

(ii) services in relation to an aircraft or a vessel, inside or outside the precincts of a port or an airport; 

(iii) transport of goods or passengers.
	
	



Accordingly, based on the above exemptions and RCM provision, the queriest has to decide in respect of each payment made to various agencies, whether there is a tax liability. If not specifically exempted as mentioned above, then tax is payable under Reverse Charge Mechanism.

With regard to the time limit for availment of credit, in case the queriest pays tax under reverse charge mechanism, now, in respect of these services, credit can be availed subject to the provisions contained in Section 16(4) of CGST Act, 2017, which reads as follows.

“(4) A registered person shall not be entitled to take input tax credit in respect of any invoice or debit note for supply of goods or services or both after the due date of furnishing of the return under section 39 for the month of September following the end of financial year to which such invoice or invoice relating to such debit note pertains or furnishing of the relevant annual return, whichever is earlier.

The invoice or debit note referred to in the sub-section may not be relatable to the payments made under Reverse Charge Mechanism. In terms of Section 31 of CGST Act, 2017 in respect of such payments under reverse mechanism, the assessee is required to issue a self invoice for receipt of goods / services and as per Rule 47 of CGST Rules, 2017 such self invoices are to be issued within 30 days from the date of supply  of  service.  Or  in  other  words,  availment  of credit of tax paid 
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under reverse charge is also linked to self invoice, which is required to be issued within a stipulated time. Under such circumstances, the time limit is to be determined on the basis of date of issue of the self invoice and not on the basis of payment of tax under reverse charge mechanism. By applying this, to Sub-Section 4 referred to above, whatever credit is possible within the stipulated time in that sub-section can be taken by the queriest.
(h)
In respect of imported goods, tax is payable by the importer under Reverse Charge Mechanism on ocean freight element. With regard to valuation of the services relating to such ocean freight services provided to the queriest, attention is invited to Notification No.8/2017-Integrated Tax (Rate) dated 28.06.2017 (Sl.No.9). Now, as per Explanation 4 of the above notification, the following will be the value of the service.


“4. Where the value of taxable service provided by a person located in non-taxable territory to a person located in non-taxable territory by way of transportation of goods by a vessel from a place outside India up to the customs station of clearance in India is not available with the person liable for paying integrated tax, the same shall be deemed to be 10% of the CIF value (sum of cost, insurance and freight) of imported goods”.


Accordingly, 10% of the CIF Value is taken as value of the ocean freight services and on that value, applicable IGST has to be paid. 

(i)
With regard to procedure adopted for utilization of the GST credit indicated by the queriest, the Audit Team can be asked to indicate as to how exactly priority has not been followed. 
(j)
There can be various factors, which will make the turnover as reported in Balance Sheet and the turnover reported in the GST Returns for a particular year may not match and the queriest themselves have explained the following factors.

(a)
There is a gap of 6 to 7 months from raising the bill to collections
           (b)
Impact of Forex Fluctuations – Raising the Invoice in one month and collections on another date

(c)
Bank Collections includes sale of investments / Securities etc.
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(d)
Availment of various loan, Transfer from one bank to another

(e)
Interest Dividend receipts

(f)
Export MEIS receipts

(g)
Duty Drawback and IGST Rebate Refund etc.,

Auditing is likely to insist to explain the difference though it may be difficult to match precisely 100%. Once the difference is explained, then, there should not be any issue for demand of any GST on account of wrong reporting of income and consequently, non-payment of GST.
(k)
The queriest themselves have agreed that in respect of gold and diamond jewellery, they are reversing the wrong availment of credit. Therefore, no further opinion is given on this point. 

S. MURUGAPPAN


Encl.: As above

Sm/er

Disclaimer:- The above opinion is provided based on the information and documents made available to us by the queriest and further based on the laws and rules prevalent as on date and the understanding of such provisions by the author and is meant for the private use of the person to whom it is provided without assuming any liability for any consequential action taken based on the views expressed here.

