OPINION

I.
QUERIEST:


M/s. J.K. Fenner (India) Limited, 


Khivraj Complex II, 5th Floor, 


No.480, Anna Salai, Nandanam, 


Chennai – 600 035.

II. 
FACTS:

1.
The queriest have been importing Dipped Polyester Cable Cord from Thailand. HS Code: 56075090, Basic Duty 0% under ASEAN-INDIA Free Trade Area Preferential Tariff.

 

2.
The dipped cable cord is wound in bobbin and supplied to the queriest. Photos of bobbins and dipped polyester cord wound in bobbin are made available by the queriest.
 

3.
The unit price of the dipped polyester cable cost is inclusive of bobbin 
cost.

III.
QUERY:


The queriest would like to re-export the bobbins to shipper and 
request shipper not to charge cost of bobbin in the unit price of dipped 
polyester cable cord. In this context, the queriest needs opinion and 
procedure to be followed during import and re-export of bobbin.

IV.
OPINION:
1.
There are two options, which can be considered by the queriest in this regard. Notification No.104/94-Cus., dated 16.03.1994 as amended provides for customs duty as well as IGST exemption in respect of durable containers, which can be re-exported. A copy of this notification is enclosed to this opinion as Annexure-1. As per the notification, the importer should execute a bond with surety for re-export of the containers within a period of six months from the date of their importation. Otherwise, duty will be payable. The period of six months can be extended by the Assistant Commissioner. For this procedure, it may be noted that the bobbins, on which, Dipped Cable Cord is wounded carries identifiable marks and numbers to enable identification at the time of re-export. Also, value for the bobbin should be indicated separately, so that, in case of any failure to re-export, duty can be paid. 
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2.
In the above procedure, at the time of clearance, the queriest need not pay any import duty on bobbins and for each import, the marks and numbers of bobbins have to be noted before clearance to enable identification at the time of re-export. 
3.
It may be noted that there is no definition of the word “container” in the above notification. In the absence of that, as per the General Dictionary meaning “container” is a thing, which contains goods / materials. With such a broad definition, in the context of this notification, the bobbin, which contains cords, can be called as “container”.

4.
It may be noted that however, this will be subject to customs accepting such a view. 

5.
Alternatively, the queriest can consider paying duty on the dipped cable cord as well as bobbins and then, re-export bobbins in terms of Section 74 of Customs Act, 1962. Section 74 of Customs Act mentioned above permits drawback of duties paid at the time of import when the goods are re-exported without use or after putting them into use subject to certain conditions.

6.
In this case also, it is necessary that the breakup value for the cord as well as bobbin is separately declared and the bobbins carry identification marks and numbers. When the bobbins are re-exported, shipping bill can be filed with claim for re-export drawback in terms of Section 74 of Customs Act and subject to identification with relevant import bill of entry, drawback will be given. 
7.
In the case of Velcro India Ltd., Vs. Collector of Customs reported in 1990 (46) E.L.T. 58 (Tribunal), the Tribunal held that when the bobbins are re-exported after unwinding nylon yarn, it can be considered that the bobbins were not taken for use and 98% drawback was held as permissible. A copy of this decision is enclosed to this opinion as Annexure-2. However, in the case of Vibgyor Zippers Ltd., reported in 1995 (76) E.L.T. 456 (G.O.I.), Revision Authority of Central Government held that in such a situation, it cannot be held that the bobbins were not taken for use. A copy of this decision is enclosed to this opinion as Annexure-3. 
8.
Thus, it may be noted that there are conflicting views with regard to the issue of usage of bobbins. If the department holds that the bobbins have been taken  for  use  on  account  of  the  simple fact that the cable cord has 
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been unwound mechanically by putting it to use, then, depending upon the period of retention in India, drawback, that will be granted, will vary. In this connection, Notification No.19-Customs dated 06.02.1965 prescribes various rates subject to retention upto 18 months. If the retention is for more than 18 months, no drawback of the duty paid at the time of import will be available. A copy of this notification is enclosed to this opinion as Annexure-4.
9.
Taking into account the above, the queriest can decide, which course is commercially and practically viable and then, adopt the same. 

S. MURUGAPPAN

Encl.: As above

Sm/er

Disclaimer:- The above opinion is provided based on the information and documents made available to us by the queriest and further based on the laws and rules prevalent as on date and the understanding of such provisions by the author and is meant for the private use of the person to whom it is provided without assuming any liability for any consequential action taken based on the views expressed here.

