OPINION

1.
Querist :

ABI Showatech India Pvt. Ltd. - Mr.R.Dwaraknath- DGM- Finance
Pulivalam Village,

Banavaram Post- 632 505

2.
Facts:
In the querist’s organisation if employees want to leave then as per contract terms they have to give notice for the specified period. It often happens that many employees, instead of completing the notice period, decide to permit the company to recover the notice period pay from them and leave the job without completing the notice period. In respect of such cases the organisation receives money by way of recovered pay from such employees.

3.
Query:

In the above context the querist would like to know whether the amounts received from such persons have to suffer GST. In this connection the querist also has referred to a recent ruling given by the authority for advance ruling at Ahmedabad in the case of Amneal pharmaceuticals Private Limited. In this ruling the authority for advance ruling has held that such amounts recovered will attract GST.

4.
Opinion:
4.1
As per clause 5 (e) to schedule II to CGST Act 2017, “agreeing to the obligation to refrain from an act, or to tolerate an act or situation, or to do an act” is treated as a supply.
4.2
It may be noted that GGST Act underwent an amendment in 2018 in section 7. Subsection (d) of section 7 was deleted and another subsection 1A was inserted with retrospective effect whereby it was specified that when certain activities or transactions constitute a supply in accordance with the provisions of subsection 1 then they should be treated as  supply of goods or supply of services as referred to in schedule II.

4.3
This gives an impression that mere inclusion in the above schedule will not be sufficient to treat a particular activity or transaction as a supply unless it meets the requirements of subsection 1 of section 7 of CGST Act.

4.4
It may be noted that the reference to an activity or transaction in clause 5 (e) is multifold. It covers the following:
agreeing to refrain from an act

agreeing to tolerate an act

agreeing to tolerate a  situation

agreeing to do an act.
4.5
In the case of an employee deciding to leave the job before completing the notice period, the employer agrees to tolerate the act of the employee leaving before completion of the notice period. For such toleration the employee pays an amount which forms consideration. This transaction is not in the course of  employment but is on the basis of terms of the employment.

4.6
Subsection 1 of section 7 contains only inclusive definition and the schedule II clearly specifies that activities or transactions specified in the schedule to be treated as a supply of goods or supply of services. Thus, when there is consideration for these activities then they come under the scope of supply.
4.7
Even if the payment recovered from the employee is termed as damages, liquidated damages, penalties etc, the fact remains that for tolerating the act of the employee leaving before the expiry of the notice period there is a consideration and therefore in terms of section 7 referred to above and the schedule II to the Act there cannot be any doubt that the amounts received will attract GST.

4.8
The Madras High Court in the case of GE T&D India Ltd held that such amounts recovered from the employee will not attract service tax. The Finance Act 1994 relating to service tax contained similar provisions. At the same time it is to be noted that the said judgement of the Madras High Court has not laid down the correct law. There is no analysis of the different ingredients forming part of the definition.

4.9
It is further noticed that the authority for advance ruling has taken note of the Madras High Court judgement relating to service tax provisions and still held that the amounts recovered in the present context will be liable to GST.

4.10
Such a conclusion appears to be correct and proper and accordingly the amounts recovered from the employee leaving the employment before expiry of the notice period, in our opinion, will thus attract GST.
S. MURUGAPPAN

sm/ak

Disclaimer:- The above opinion is provided based on the information and documents made available to us by the queriest and further based on the laws and rules prevalent as on date and the understanding of such provisions by the author and is meant for the private use of the person to whom it is provided without assuming any liability for any consequential action taken based on the views expressed here.

