OPINION

I.
QUERIST:


M/s.Mando Automotive India Private Limited,
Plot Nos.S-1A & S-5, SIPCOT Industrial Park, 

Vengadu Village, Pillaipakkam Post, 

Sriperumbudur Taluk,

Chennai – 602 105.

II. 
FACTS:

1.
The querist is engaged in manufacturing of automotive parts and goods having automotive application. It has 3 Plants now. 

Plant 1 - Vengadu Village, Sriperumpudur (produces Steering & ABS) DSIR approved R&D unit also is located within this Plant 1.    

Plant 2- Irrungattukottai, Sriperumpudur (produces Brakes& Shock absorbers) 

Plant 3- Casting Plant at Chenglepattu is under construction.  (to produce casting for Brakes for Plant 2.  80% of the production will be captive consumption and the remaining 20% will be for outside sales).
2.
Plant 1 is having Common Stores for CKD Materials (Imports) for both Plant 1 & Plant 2.  Plant 1 is sending CKD materials periodically to Plant 2 under Bill of Supply format.
 

3.
The querist is also having an office cum warehouse at Andhra Pradesh for supplying to Kia Motors.   Goods will be invoiced to Andhra Pradesh warehouse and Andhra Pradesh warehouse makes local sales invoice to the customer, namely Kia Motors. They are filing individual Returns.
 

4.
The querist also has warehouses at Pune and Nashik.  Right now, the querist is sending goods with invoices directly to customer (TATA, M&M). But, the goods will be stored for 1 to 2 weeks at the warehouses and then sent to the above customers as per their instructions.   Local invoicing has not yet started. The querist is asking these customers to provide purchase orders for local supplies from Maharashtra.
 
5.
The querist has single GST Registration for all the three Plants at Tamil Nādu and separate registrations at Andhra Pradesh, Maharashtra & Haryana. The querist has single IEC, PAN, AEO II status and has applied for III now. There are frequent transfers of materials and sometimes, tools between the three plants. The querist has regular imports of materials (10% of raw materials) and Exports (15% of Sales) and deemed Sales (to Glovis India).
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6.
The querist is also importing machinery and testing equipment and tools for the respective plants and R&D Division. The querist is claiming concessional duty based on Free Trade Agreements for selected parts.  The querist avails benefits under EPCG scheme regularly and Advance Authorisation scheme sometimes for bulk export orders. The querist used to import used machines also. The querist has near future plans to keep separate common warehouse for keeping stock within 20 km radius of Plants 1 & 2. The querist has to send very often free of charge materials (Raw materials, tools and finished goods) for testing at the Global R&D, Korea.
III.
QUERY:

1.
In the above context, the querist has sought for clarifications on the following.

(1)
Can the querist apply license for all three plants and proposed warehouse for private bond?
(2)
Querist’s initial objective is to avail bonded warehouse benefit for only capital goods. Can the querist has that option?. They want to continue import of CKD parts by paying duty considering the fact that the quantum of import and export is less and the fact that the local sales are happening throughout the day.
(3)
Is there any other option for not paying duty on Capital equipment when duty free machines are moved out after 6 to 7 years (other than export)?
(4)
Is bonded warehouse documentation and procedure is less, when the querist opts for import of machinery alone and not avail benefit for raw materials  import under the scheme ?
(5)
Can the querist move materials freely between their various plants and warehouse?
(6)
Since there is no proposal to apply for license for FG warehouses at Andhra Pradesh, Maharashtra and Delhi, can the querist sell the goods to these locations as usual?

(7)
If the processes and reports are less cumbersome if the querist does not avail duty free raw materials, can the querist opt for Advance Authorisations for selected material for exports?
(8)
When the querist avails duty free for machinery alone, can they continue FTP benefits like drawback, Rotp?
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(9)
Even if the querist decides to avail duty free raw materials imports also, can the querist get FTP benefits for exports which do not have import content?

(10)
If the querist wants to surrender the license after a few years, what are all the risks for involved?

(11)
The querist has concerns with regard to local sales on the issue of restrictions due to bonded warehouse operations.
 

2.
The querist has sought for additional clarifications on the following also.
(1)
What are periodical documentation needs to be done? They have been told that if they opt this scheme for machinery imports alone, they do not have to report to customs. What are the monthly returns and information to be sent to customs?

(2)
If they have clear documentation I/O, traceability of import parts consumption, can the querist do import of raw materials partially under MOOWR Scheme (specific to exports) and remaining imports of raw materials with duty for their domestic sales (so that they can avoid duty payment on each sales)?
IV.
OPINION:

1.
In terms of Notification No.44/2019-Cus. (N.T.) dated 19.06.2019, Government of India issued ‘Manufacture and Other Operations in Warehouse Regulations, 2019’. However, subsequently, these were rescinded and in their place, a fresh notification was issued on 01.10.2019 bearing No.69/2019-Cus. (N.T.) containing ‘Manufacture and Other Operations in Warehouse (No.2) Regulations, 2019’. A copy of the Notification No.69/2019-Cus. (N.T.) dated 01.10.2019 containing these regulations is enclosed to this opinion as Annexure-1. These regulations contain detailed procedure with regard to obtaining licence for customs bonded warehouse in terms of Section 58 of Customs Act, 1962 and for obtaining licence/ permission for carrying out manufacturing and other operations in a bonded warehouse in terms of Section 65 of Customs Act aforementioned. These regulations also contain detailed instructions with regard to movement of goods, their receipt and storage and accounting of the goods by way of issue for manufacturing and other operations. There are also provisions with regard to removal of the resultant products for domestic supply as well as for export. Periodical returns are to be filed as per these regulations. 
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2.
On the same date i.e., 01.10.2019, a Circular No.34/2019-Cus., was issued by the Central Board of Indirect Taxes & Customs providing guidelines for working under the above regulations. This circular contains the application format for licence in terms of Sections 58 as well as 65 of Customs Act, 1962. It also contains the format of registers with regard to receipt issued and disposal of the materials received by way of import as well as domestic procurement. A copy of this Circular is enclosed to this opinion as  Annexure-2. Subsequently, another Circular No.48/2020-Cus., dated 27.10.2020 was issued providing additional clarifications with regard to carrying out of job work activities. A copy of this Circular is enclosed to this opinion as Annexure-3.
3.
On the same date i.e., 27.10.2020, the Central Board of Indirect Taxes & Customs also issued a Circular containing Answers for Frequently Asked Questions (FAQ). A copy of this Circular bearing M.F.(D.R.) Letter F.No.484/03/2015-LC (Pt) is enclosed to this opinion as Annexure-4.

4.
Combined with Sections 58, 60, 65, 66, 67, 68 and 69 of the Customs Act, the above circulars and instructions as well as the regulations issued in this regard contain all the legal provisions and procedures that will be relevant for a unit operating in terms of these regulations.
5.
By taking into account the above legal provisions, the answers to the queries raised by the querist are given below. 

5.1
Licence for the warehouse as well as for operating in terms of Section 65 can be applied for in respect of all the above three plants. If there is any manufacturing or other operations are proposed to be carried out in the warehouse, then, the licence can be applied for such a warehouse also. Otherwise, if the purpose of the warehouse is only for receipt, storage and removal of the goods received from the plants or by way of import, then, the permission for operating under Section 65 will not be applicable.
5.2
As per the provisions contained under the Scheme, it is possible to receive goods, which are exempted also inside the bonded warehouse. All other goods including capital goods, raw materials, components etc., can be received in the warehouse for manufacturing operations without payment of duty by way of duty deferment. The procedure does not envisage import of capital goods alone without payment of duty and importation all other materials upon payment of duty. The spirit of the scheme is to permit procurement by  import of all inputs by duty deferment for carrying out manufacturing and other operations, where resultant products are, substantially, exported. Thus, this scheme will help in  not blocking the capital by payment of duty beforehand. Incidentally, the machinery and other equipment also are permitted duty free for use in the manufacturing and other operations. Therefore, it is not possible to import only machinery under the scheme and all other goods including CKD part without availing the exemption but paying duty.
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5.3
When capital goods are removed from the warehouse, duty has to be paid at the rate applicable on the date of clearance and at the original value. As of now, there is no provision for permitting depreciation. Such duty on machinery can be paid by way of Ex-Bond Bill of Entry. Alternatively, the machineries can be exported without payment of duty in terms of Section 69 of the Customs Act. 

5.4
Material movement between plant and warehouse cannot be done freely. If plant is licenced in terms of Section 65, then, every movement out of the plant has to be recorded and records maintained. Since FG warehouse will not be under Section 65, the movement to the warehouse will be treated as supply and the GST provisions will apply. It is indicated by the querist that as of now, there is no proposal for applying for licence for the finished goods warehouses located in Andhra Pradesh, Maharashtra and Delhi. In such a case, the clearances from the plant will be removal of the goods in terms of Section 68 of Customs Act, 1962 and thus, all tax provisions with regard to payment of Import Duty as well as IGST / CGST in respect of local clearances will apply. In this connection, the following Paragraph 8 contained in Circular No.34/2019-Cus., dated 01.10.2019 will be relevant.

“8. To the extent that the resultant product (whether emerging out of manufacturing or other operations in the warehouse) is cleared for domestic consumption, such a transaction squarely falls within the ambit of “supply” under Section 7 of the Central Goods and Service Tax Act,2017 (hereinafter referred to as the, “CGST Act”). It would therefore be taxable in terms of section 9 of the CGST Act, 2017 or section 5 of the Integrated Goods and Services Tax Act, 2017 depending upon the supply being intra-state or inter-state. The resultant product will thus be supplied from the warehouse to the domestic tariff area under the cover of GST invoice on the payment of appropriate GST and compensation cess, if any. As regards import duties payable on the imported goods contained in so much of the resultant products are concerned, same shall be paid at the time of supply of the resultant product from the warehouse for which the licensee shall have to file an ex-bond Bill of entry and such transactions shall be duly reflected in the accounts prescribed under Annexure B. As per MOOWR, 2019, the applicant shall also inform the input-output norms, wherever considered necessary, for raw materials and final products and shall also inform the revised input-output norms in case of change therein”.
5.5
It is reported that as of now, the querist has four EPCG Licences and two Advance Authorisations. It is also informed that in respect of all these, export obligation has been completed and either the application has been filed for issue of redemption certificate or the applications are to be filed based on completion of the export obligation already.
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5.6
Once the obligations under the EPCG Scheme as well as Advance Authorisation Scheme have been completed in respect of various authorisations held by the querist, then, there will not be much difficulty. In case still materials imported under Advance Authorisations are left, then, the querist has to declare them separately as existing stock of raw materials / inputs. Similarly, the scheme provides for conversion of an existing unit to function as a customs bonded warehouse and also obtain permission for carrying out manufacturing and other operations under Section 65 of Customs Act, 1962 for the existing plant. When such conversion is permitted, the stock of all equipment, inputs, finished goods etc., are to be recorded and taken as opening stock, so that, the provisions with regard to payment of import duty and tax liability on finished goods do not arise in terms of these regulations. It will be always better to clear the finished stock and keep the FG Inventory as Nil for hassle free operations if conversion is contemplated.
5.7
With regard to availment of other benefits under Foreign Trade Policy such as drawback, attention is invited to the Answer to Question No.17 in the Board’s Circular dated 27.10.2020. For ready reference, the Question and Answer are extracted below. 

“17. Can all export benefits under FTP and Customs (Import of Goods at Concessional Rate of Duty) Rules, 2017 (IGCR) be taken in Bonded warehouse simultaneously?
Response: The eligibility to export benefits under FTP or IGCR would depend upon the respective scheme. If the scheme allows, unit operating under Section 65 has no impact on the eligibility. In other words, a unit operating under Section 65 can avail any other benefit, if the benefit scheme allows”.

5.8
It may be noted that All Industry Rate of Drawback is not available in respect of export of goods manufactured in a unit operating under Bonded Warehousing Scheme. Thus, it will not be possible to obtain All Industry Drawback if the querist switches over to this scheme. If the duty payment of input can be established with evidence, then, it may be possible to apply for brand rate of drawback. But, it must be noted that the payment of duty for the inputs received inside the warehouse operating under the procedure is ruled out in general and therefore, applying for brand rate of drawback also will not be of much help. Similarly, in terms of a Notification No.19/2015-20 dated 17.08.2021 issued under the Foreign Trade Policy, RODTEP benefit is not available to entities operating under the above warehousing schemes. Thus, the benefits under these schemes will not be available. 
5.9
With regard to fresh availment or continuation of the existing  EPCG and Advance authorisations  the provisions, so far, issued do not throw any light. However,   it  should  be  possible  to  obtain  goods  exempted  in  terms  of  a 
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particular notification and bring them into the bonded warehouse. In this regard, Paragraph 14 of Circular No.34/2019-Cus., dated 01.10.2019, which is reproduced below, will be relevant. 

“14. The issue of procurement of imported goods that are exempt from duty or are chargeable to nil rate of duty into a warehouse operating under section 65 has also been raised. The objective of section 65 is to enable manufacture and other operations in customs bonded warehouses. For this purpose, the units should be able to procure required raw materials, consumables, capital goods etc., imported or procured from domestic market. The goods may include dutiable goods, exempt goods or those chargeable to nil rate of duty. Denial of the facility to exempt goods or those chargeable to nil rate of duty, which may be required for manufacturing, would defeat the objective of Section 65. It is therefore clarified that imported goods, that are exempt from duty or are chargeable to nil rate of duty, may be brought into the warehouse, upon filing a bill of entry for home consumption and clearance, at the customs station of import. Such goods shall not be considered as warehoused goods in terms of section 60 of the Act”.
5.10
With regard to movement of the inputs to job workers’ premises including fixtures and tools, clarification given in Circular No.48/2020-Cus., dated 27.10.2020 will be relevant. It may be noted that as per the above circular, job work will be subject to these conditions. 
“(i) The goods upon import should be first deposited in the Section 65  premises and duly accounted for before the same is sent for job work.


(ii) It should be possible to establish the identity / correlate the  goods after  job work with those sent for job work.


(iii) On completion of the job work, the goods can be brought back to the Section 65 unit or exported / cleared to DTA from the job worker’s premises. In case the goods are exported / cleared to DTA from the job worker’s premises, the procedure as per Regulations 14 and 15 of MOOWR, 2019, as applicable shall be followed and the date of removal from job workers premise shall be deemed to be the date of removal from the warehouse.


(iv) Scrap, waste or remnants generated during the job work shall be either returned to the Section 65 unit or cleared from job-worker’s premises on payment of applicable duties.


(v) The procedure and timeline for the return of goods sent for job work under Section 65 unit will be in line with GST provisions, as the Section 65 Unit is also a GST registrant.


(vi) The account to be maintained under Circular No.34/2019-Customs, dated 1st October, 2019 will be kept updated as regards job work at all times. 
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Trade has also requested that moulds, jigs, tools, fixtures, tackles, instruments, hangers, patterns and drawings be allowed to be sent to the job workers premises for use in the job work. Considering the nature of goods sought to be removed from a Section 65 unit for the purposes of job work, Board has decided to allow the said goods viz moulds, jigs, tools, fixtures, tackles, instruments, hangers, patterns and drawings to be sent to the premises of a job worker, subject to due accounting of the goods by the Section 65 unit in the account specified. Such goods will be used by the job worker exclusively for the concerned Section 65 unit. The procedure and timeline will be in line with the GST provisions. 


It may also be noted that the bond to be executed by a Section 65 unit, prescribed through the aforementioned circular, stays in full force notwithstanding the removal of goods for job work from a Section 65 unit. 

5.11 
It is to be noted that once the unit operates under the above scheme, shipping bills filed for export of goods from these units will capture the status of the units and thus, automatically, benefits that are not available for units operating under this scheme, will get excluded.

5.12
With regard to the documentation part, it is to be noted that the procedures contemplated and documents required to be maintained are very detailed and therefore, tedious and cumbersome. It is to be noted that the scheme envisages duty free import of equipment, instruments, raw materials, components etc. and therefore, at each stage, right from landing of the goods in the port till the goods are put to use in the bonded warehouse and the resultant products properly accounted for, detailed record maintenance is envisaged. It is to be noted that even in respect of waste and refuse which arise during the manufacturing operations in the warehouse, they should be accounted for and cleared upon payment of applicable duties and taxes both under Customs Act and CGST Act/IGST Act.
5.13
Regulations 9, 10, 11, 12 and 13 contain detailed instructions with regard to receipt, movement of goods from customs station to the warehouse, from one warehouse to another warehouse etc. The record maintenance with regard to these is to be scrupulously followed and it is to be noted that for movement of every material, these records are to be maintained each time material moves out of the warehouse or is received inside the warehouse. Therefore, if the movement of the goods in and out of the warehouse in a day are many, the record maintenance itself will be a huge burden. It is to be noted that for any omission in this regard, penal provisions are contemplated. 
5.14
Apart from these movements, Regulations 16 and 17 prescribe certain conditions for arrival of the goods and maintenance of records. For movement of the goods for job work, detailed conditions are prescribed in Circular No.48/2020-Cus., dated 27.10.2020. The  form prescribed in the regulations is 
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to be maintained for every movement in and out of the warehouse and further, Monthly return has to be filed as prescribed in the Circular No.34/2019-Cus., dated 01.10.2019. The scheme envisages maintenance of records digitally also. 
5.15
With regard to movement of the goods, one aspect to be taken into consideration will be that, as per the scheme envisaged in terms of these provisions, the materials cannot directly move to the job worker from the vendor. They have to be first received in the plants and then only, they should be moved out to the job workers after entry of their receipt. 
5.16
Secondly, at the time of clearance of resultant products, the import content in them has to be quantified, valuation is to be fixed and then, duty on the imported materials is to be discharged. Simultaneously, IGST / CGST, as applicable, on the goods for domestic clearance has to be paid. If the resultant products are exported, then, also the quantum of imported materials has to be worked out along with wastage details, so that, accounting of receipt and use of the materials can be regularized. The only difference, in respect of exports, will be that instead of payment of IGST / CGST, the goods can be exported under LUT without payment of taxes. 
5.17
For this purpose, input output norms are to be disclosed to the department and maintained in the plants for each and every material, so that, the goods received, the goods used and the resultant products including wastage can be matched. If there is any variation in the input output norms, then, changes or such variations are to be notified to the authorities.
6.
From the above, it can be seen that the documentation requirements is voluminous as well as cumbersome and can take away substantial time and manpower of the organisation.

7.
Advantages of opting for this scheme are to be basically decided based on the quantum of export of the goods the company  may have and the value of the machinery and raw materials/components to be imported. If there is a substantial outflow by way of import, then, it may be useful to postpone payment of duty and blocking of capital by opting for this scheme. Similarly, if exports are substantial, at least to 25% or above, this scheme will be useful for importing inputs duty free. If imports are not much and already if the unit has opted for advance authorization scheme, then, this scheme may not be that much useful. Considering the fact that the documentation procedure is voluminous and tedious and the fact that penal proceedings are contemplated under the scheme for any omission, even by a clerical error, the day today management of records can be challenging. 
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Circular No.34/2019, interalia, states that as the premises is a customs bonded warehouse, it is possible to import goods, warehouse them for payment of duty and then, clear them as such upon payment of duty for domestic purpose or export them out of the country, as such, without payment of duty. This facility is available for any customs bonded warehouse. The manufacturing and other operations in terms of Section 65 is an additional facility available for the customs bonded warehouse. Therefore, this clarification is provided only to facilitate optimum use of the infrastructure and facilities. Or in other words, the unit carrying on manufacturing operations in the bonded warehouse in terms of Section 65 of Customs Act can also import goods, warehouse them and clear them as such on payment of duty for domestic use or export them as such without payment of import duty. Therefore, it is not possible to import goods without payment of duty and sell them as such without payment of duty. At the time of clearance, if it is for home consumption, duty is to be paid.

9.
There is no exemption from maintaining records and filing returns even if there is no need to import raw materials free of duty. Once approval is given for warehouse in terms of Section 65, necessary documents and returns are to be filed in respect of all goods entering into or moving out of the bonded warehouse irrespective of the fact that the goods procured are exempt, even otherwise, in terms of any customs notification. 

10.
If raw materials import for manufacturing operations are not significant and nearly all inputs are procured locally, then, the subject scheme will not be useful to the company. For import of capital goods alone, one should not opt for the scheme. If almost all inputs are procured locally and then, major part of  the  finished  goods  are  exported, then, the EPCG Scheme will be a better option. That will involve import of capital goods without duty and complying with the export obligation only without any need for record keeping for all goods moving in and moving out of a bonded unit.  

11.
It may be possible to file a Bill of Entry without showing warehouse status. It should be noted that if warehouse status is not shown that can amount to suppression of facts or making a misleading statement and secondly, such goods, on which, duty is paid need not be brought into the warehouse. Paragraph 14 of the Circular No.34/2019-Customs refers to bringing inside the warehoused goods that are exempt or chargeable to Nil duty otherwise. Further, it will not be advisable to bring any duty paid goods inside the warehouse as records are to be maintained for any material received inside. Keeping such duty paid materials as well as non-duty paid materials will create more complications in record keeping.
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12.
The scheme envisages payment of duty on machineries imported on the basis of the original value when the unit moves out of the scheme and duty is to be paid on these goods. It is to be noted that it is only duty deferment and therefore, depreciation will not be available for the machinery. Only, under the EOU Scheme, when the unit de-bonds, depreciation is available for capital goods. As already indicated, for capital goods import without payment of duty, EPCG Scheme is the best option, if the unit has significant exports of finished goods. It is not possible to pay IGST under Reverse Charge on these machines and take credit for the same, when there are no legal provisions for such a course. 

13.
Thus, basically, by taking into account the extent of duty deferment and the benefits that may be accrued out of such duty deferment and the extent records maintenance for each movement, the manpower and time involved for such maintenance as well as the risk factors involved in case of omissions, the unit has to decide whether it is worth going for this scheme. 
S. MURUGAPPAN


Encl.: As above

Sm/er

Disclaimer:- The above opinion is provided based on the information and documents made available to us by the querist and further based on the laws and rules prevalent as on date and the understanding of such provisions by the author and is meant for the private use of the person to whom it is provided without assuming any liability for any consequential action taken based on the views expressed here.

