Date________

To

The Assistant Commissioner,
Circle-VI, Audit-II Commissionerate,

Office of the Commissioner of GST and Central Excise,

No.692, 6th Floor, MHU Complex,

Anna Salai, Nandanam,

Chennai - 600 035.

Sir,

Sub.:
GST Audit – Payment through DRC-03 – Reg.
Ref.:
Your Communication dated 02.11.2021 issued from File No.C.No.III/10/584/2020-C10G5; DIN: 20211159XS00006176DD.

1.
With regard to your above Communication dated 02.11.2021 asking us to issue DRC-03, we would like to submit the following for your kind consideration. 
1.1
The supplies made by us to EOU customers were, by mistake, treated as “Deemed Exports” by us. Based on earlier provisions under Excise and FTP, we were not charging IGST in respect of supplies effected to them by considering the above supplies as zero rated. At the same time, we also would like to point out that we have declared all these EOU supplies under “Deemed Exports” category in GSTR-1 Monthly Returns without payment of IGST and there is no suppression or withholding of any information, in this regard, at any point of time. 
1.2
At the time of auditing now, it was pointed out that the supplies made to EOU customers will attract IGST. We realized the omission and immediately, contacted all our customers, who have agreed to reimburse us with applicable IGST amount for the supplies made to them. In this background, we raised Debit Notes for the tax amount involved on these customers in the GSTR-1 Portal and these were filed on 04.10.2021. Once these are entered in the GSTR-1 Portal, the liability is auto populated in GSTR-3B and accordingly, the tax liability is to be discharged by making payments  on  due  dates. Once  our customers  have  agreed  to reimburse us 
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without waiting for their payments, we arranged loan from HDFC Bank for payment of interest and IGST amount involved was paid straightaway and the same were indicated in our September GSTR-3B Returns filed on 15.10.2021. The payment details are given below.
(1)
No.CPIN21103300103637 dated 13.10.2021 – Rs.2,00,000,00/- 

(2)
No.CPIN21103300103701 dated 13.10.2021 – Rs.1,50,000,00/-

(3)
No. CPIN21103300103756 dated 13.10.2021 – Rs.1,50,000,00/-

1.3
The applicable interest amount, which is to be absorbed by us to the extent of Rs.3,00,36,974/- along with the small amount of IGST to the extent of Rs.21,800/- were paid on 15.10.2021 through DRC-03.
1.4
We have intimated these steps taken by us to your office through our E-Mail Communications sent on 16.09.2021, 04.10.2021, 12.10.2021 and 15.10.2021.

1.5
We also voluntarily declared additional missing invoices even after completion of the audit, as can be seen from our E-Mail Communication sent on 16.09.2021.
1.6
Section 73(5) & Section 73(6) read as follows.

“SECTION 73. Determination of tax not paid or short paid or erroneously refunded or input tax credit wrongly availed or utilised for any reason other than fraud or any willful-misstatement or suppression of facts.-
(1) Where it appears to the proper officer that any tax has not been paid or short paid or erroneously refunded, or where input tax credit has been wrongly availed or utilized for any reason, other than the reason of fraud or any wilful-misstatement or suppression of facts to evade tax, he shall serve notice on the person chargeable with tax which has not been so paid or which has been so short paid or to whom the refund has erroneously been made, or who has wrongly availed or utilised input tax credit, requiring him to show cause as to why he should not pay the amount specified in the notice along with interest payable thereon under section 50 and a penalty leviable under the provisions of this Act or the rules made thereunder……
(5) The person chargeable with tax may, before service of notice under sub-section (1) or, as the case may be, the statement under sub-section (3), pay the amount of tax along with interest payable thereon under section 50 on the basis of his own ascertainment of such tax or the tax as ascertained by the proper officer and inform the proper officer in writing of such payment.
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(6) The proper officer, on receipt of such information, shall not serve any notice under sub-section (1) or, as the case may be, the statement under sub-section (3), in respect of the tax so paid or any penalty payable under the provisions of this Act or the rules made thereunder”.
1.7
At the same time, Rule 142(2) reads as follows. 

“RULE 142. Notice and order for demand of amounts payable under the Act.- (1) The proper officer shall serve, along with the

(a) 
notice issued under section 52 or section 73 or section 74 or section 76 or section 122 or section 123 or section 124 or section 125 or section 127 or section 129 or section 130, a summary thereof electronically in FORM GST DRC-01,

(b)
statement under sub-section (3) of section 73 or sub-section (3) of section 74, a summary thereof electronically in FORM GST DRC-02, specifying therein the details of the amount payable.

(1A) The proper officer may, before service of notice to the person chargeable with tax, interest and penalty, under sub-section (1) of Section 73 or sub-section (1) of Section 74, as the case may be, communicate the details of any tax, interest and penalty as ascertained by the said officer, in Part A of FORM GST DRC-01A.

(2) Where, before the service of notice or statement, the person chargeable with tax makes payment of the tax and interest in accordance with the provisions of sub-section (5) of section 73 or, as the case may be, tax, interest and penalty in accordance with the provisions of sub-section (5) of section 74, or where any person makes payment of tax, interest, penalty or any other amount due in accordance with the provisions of the Act, whether on his own ascertainment or, as communicated by the proper officer under sub-rule (1A), he shall inform the proper officer of such payment in FORM GST DRC-03 and the proper officer shall issue an acknowledgement, accepting the payment made by the said person in FORM GST DRC–04”. 

1.8
The Rules mention about filing of Form GST DRC-03 and the above form and its filing are so designed that any voluntary payment has to be made directly and the payments made already on the basis of auto populated entries in GSTR-3B cannot be adjusted for issuing DRC-03. If we have to issue DRC-03 now for the tax paid, it will mean that again, we have to make further payment, which will amount to double time payment, for which, the Government has no authority to insist.
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1.9
It appears that while designing the system entries in this regard, the payments effected in terms of Section 73(5), have not been taken note and provisions made to incorporate the payments already made. In any case, it may be seen that in terms of Section 73(6), once we sent an intimation with regard to payment, which was made before issue of notice, the proper officer shall not serve any notice in respect of the tax so paid. 
1.10
It is settled legal position that the rules cannot override the provisions contained in the Act passed by the Parliament and any inconsistency in the rule with regard to the provisions contained in Section 73 will give way to the provisions of the Act. Or in other words, CGST / IGST Act should prevail. 
2.
We would like to inform you that we have been engaged in manufacturing business for the past 20 years and have a noble name in the society as well as nation. Moreover, our company got many recognitions and awards from the State Government as well as Central Government. Also, our Ministry of Commerce & Industry, MEPZ, Chennai had given Three Export Excellence Awards during the year 2014-15 & 2015-16 repeatedly towards Highest NFE & Highest Employment in Electronic Sector.

3.
We have no malafide intention to suppress the fact and have correctly shown our transaction under the Deemed Export Head in GSTR-1 (monthly) and GSTR-9 (Annually) Returns. Hence, there is no suppression of the fact to the department on our part. We have voluntarily paid the entire amount under Section 73(5) of the CGST Act, 2017 as calculated by the Audit Team along with appropriate interest as per Section 50 of the said GST Act. 

4.
As such, we request you to accept the payment already made and close the issue in terms of Section 73(6) of IGST Act, 2017.

Thanking you,

Yours faithfully,

For M/s.SVM Private Limited

