OPINION

I.
QUERIST:

M/s.SVM Private Limited, 

Unit 21 & 22, Block II,

Sidco Electronic Complex,

Guindy Industrial Estate,

Chennai - 600 032.

II. 
FACTS:

1.
The querist is a 100% EOU manufacturing and exporting high frequency coils and transformers. They are developing tools to their customer GE, USA and wants to raise an invoice for prototype design and development for a value of USD 66532.74. 
2.
Also, an audit was conducted in the querist’s unit during September 2021 and on the following points, based on audit objection raised by the Audit Team, the querist has accepted the liability and discharged tax and interest for the Financial Year 2017-18 and 2018-19.
 
(a) 
Non-payment of GST on Food Charges paid by Employee

(b)
Non-Payment of GST under the RCM for Renewal of Factory License Fees

(c)
Ineligible availment of ITC in respect of construction/kitchen utensils

(d)
Proportionate Credit Reversal for Exempted Sales (MEIS Scrip Sales).
III.
QUERY:

In the above context, the querist wants to know (1) whether any GST is to be paid by the querist in respect of prototype design and development charges for the tool development for GE, USA and (2) whether the querist can voluntarily pay the tax amounts involved in DRC-03 Form for the subsequent Financial Years also i.e., 2019-20 and 2020-21.
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IV.
OPINION:

1.
As per the information provided, the querist is providing services in the form of prototype design and development of tools for GE, USA and for this design and development, the querist intends to raise a service invoice. Section 13 of IGST, 2017 specifies place of supply of services where location of recipient is outside India, among other things. Based on such location, GST will be applicable. Section 13(2) states that place of supply of services except the services specified in sub-sections (3) to (13) shall be the location of the recipient of services.
2.
In the present case, it is noticed that the services provided by the querist do not come within sub-sections (3) to (13) mentioned above. As such, the services deemed to be provided to the recipient in USA. Under such circumstances, such services will not be coming within a purview of GST Law as GST is destination-based tax. 
3.
Under Reverse Charge Mechanism, tax will be payable in respect of certain services provided by foreign entities under certain conditions. In this case, the querist is the service provider. Hench should not be any tax liability. 
4.
With regard to payment of tax involved on the issues raised by the Audit Team by way of voluntary payment for the subsequent years, it is possible for the querist to make payment under DRC-03 of the tax and interest involved. 
5.
Section 73(5) of CGST Act, 2017 reads as follows. 
“SECTION 73. Determination of tax not paid or short paid or erroneously refunded or input tax credit wrongly availed or utilised for any reason other than fraud or any willful-misstatement or suppression of facts.-
(1) …. (2) …. (3) …. (4) ….
(5) The person chargeable with tax may, before service of notice under             sub-section (1) or, as the case may be, the statement under sub-section (3), pay the amount of tax along with interest payable thereon under section 50 on the basis of his own ascertainment of such tax or the tax as ascertained by the proper officer and inform the proper officer in writing of such payment”.
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6.
Further, Rule 142(2) reads as follows.

“RULE 142. Notice and order for demand of amounts payable under the Act.- (1) …..
(2) Where, before the service of notice or statement, the person chargeable with tax makes payment of the tax and interest in accordance with the provisions of sub-section (5) of section 73 or, as the case may be, tax, interest and penalty in accordance with the provisions of sub-section (5) of section 74, or where any person makes payment of tax, interest, penalty or any other amount due in accordance with the provisions of the Act, whether on his own ascertainment or, as communicated by the proper officer under sub-rule (1A), he shall inform the proper officer of such payment in FORM GST DRC-03 and the proper officer shall issue an acknowledgement, accepting the payment made by the said person in FORM GST DRC–04”. 

7.
Once payment is made in the above manner, the authorities are required to acknowledge the payment and close the issue by issuing Form GST                DRC–04. This will save interest accumulation on the tax amount payable. 
S. MURUGAPPAN   

Sm/er

 

Disclaimer:- The above opinion is provided based on the information and documents made available to us by the querist and further based on the laws and rules prevalent as on date and the understanding of such provisions by the author and is meant for the private use of the person to whom it is provided without assuming any liability for any consequential action taken based on the views expressed here.

