OPINION

I.
QUERIST:


M/s. Sri Energy Valves Private Limited,

SF No.115/4A, Vadugapatti Village,

Illupur Taluk, Viralimalai,

Pudukottai District – 621 316. 

II. 
FACTS:
1.
Querist seeks to import second hand machines from their Associate Company SRI Inc., USA. Following are the details provided by the querist in this connection.

Machinery 1
Machinery Name
: 
Trimill 6 Axis CNC Horizontal Machining 
Centre and its accessories.

Year of Manufacture 

: 
2006

Bought From                    
: 
Auctioneer  

BUY Price                          
: 
25,250 USD

 

Machinery 2
Machinery Name           
: 
Vanguard Model V610-3 Lapping 
Machine and its accessories.

Year of Manufacture     
: 
2019

Bought From                   
: 
Auctioneer  

BUY Price                         
:  
3,156 USD

 

Machinery 3
Machinery Name            
:  
48" Giddings & Lewis Model VTC48 
CNC Vertical Turning Center with extensive tooling.

Year of Manufacture      
: 
1980

Bought From                    
: 
Auctioneer  

BUY Price                         
 :  
10,100 USD
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2.
They also clarified that the tools and accessories being supplied with the machine are auctioned together with the machine and they do not know what will be the exact accessories with the machines. 
3.
It is further clarified that the prices mentioned above are auctioned prices including loading and auction commission charges and that no insurance or transport charges have been included in the above price.
III.
QUERY:


On the basis of the above details, the querist would like to know the provisions to be complied with for importing the above second hand goods. 

IV.
OPINION:
1.
As on date, the relevant FTP provisions with regard to import of second hand goods reads as follows.

2.31 Second Hand Goods

	S.No.
	Categories of Second Hand Goods
	Import Policy
	     Conditions, if any

	   I
	Second Hand Capital Goods

	  (a)
	(i)   Desktop Computers,

(ii)refurbished / re-conditioned spares of re-furbished parts of Personal Computers/ Laptops
(iii) Air Conditioners

(iv) Diesel generating sets
	Restricted
	Importable against Authorization

	  (b)
	All electronics and IT Goods notified under the Electronics and IT Goods (Requirement of Compulsory Registration) Order, 2012 as amended from time to time.
	Restricted
	(i) Importable against Authorization subject to conditions laid down under “Electronics and Information Technology Goods (Requirement of Compulsory Registration ) Order, 2012, as amended from time to time.
(ii) Import of unregistered / non-compliant notified products as in CRO, 2012, as amended from time to time is “prohibited”
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	  (b)
	Refurbished / re-conditioned spares of Capital Goods
	Free
	Subject to production of Chartered Engineer certificate to the effect that such spares have at least 80% residual life of original spare.

	  (c)
	All other second hand capital goods {other than (a) & (b) above}
	Free
	

	
	
	
	

	   II
	Second Hand Goods other than capital goods
	Restricted
	Importable against Authorisation

	   
	
	
	

	   III
	Second Hand Goods imported for the purpose of repair/refurbishing / re-conditioning or re-engineering.
	Free
	Subject to condition that waste generated during the repair / refurbishing of imported items is treated as per domestic Laws/ Rules/ Orders/ Regulations/ technical specifications/ Environmental / safety and health norms and the imported item is re-exported back as per the Customs Notification.


2.
Capital goods are defined in the Policy as mentioned below in Paragraph 9.08.

"Capital Goods" means any plant, machinery, equipment or accessories required for manufacture or production, either directly or indirectly, of goods or for rendering services, including those required for replacement, modernisation, technological up-gradation or expansion. It includes packaging machinery and equipment, refrigeration equipment, power generating sets, machine tools, equipment and instruments for testing, research and development, quality and pollution control. 

Capital goods may be for use in manufacturing, mining, agriculture, aquaculture, animal husbandry, floriculture, horticulture, pisciculture, poultry, sericulture and viticulture as well as for use in services sector”.

3.
From the above, it can be seen that the subject machines can be imported without any restrictions as per the present policy. With regard to the accessories and tooling, it is informed by the querist that they are auctioned with the machines. If there are additional tooling / spare parts, then, customs may hold that the additional 
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items cannot be treated as machines and supplied with the machines as such (since these are second hand machines), in which case, they may try to apply the Condition No. 1(b) in Paragraph 2.31 mentioned above. In such a situation, the querist has to comply with the conditions stipulated against 1(b).
4.
Rule 2 of Accessories (Condition) Rules, 1963 reads as follows.
“RULE 2. Accessories of and spare parts and maintenance or repairing implements for, any article, when imported along with that article shall be chargeable at the same rate of duty as that article, if the proper officer is satisfied that in the ordinary course of trade :-

(i) such accessories, parts and implements are compulsorily supplied along with that article; and 

(ii) no separate charge is made for such supply, their price being included in the price of the article”.

5.

If the querist can satisfy the above conditions and convince customs, then, accessories and toolings can be cleared along with the machines.
6.

With regard to valuation of machines sought to be imported as per General Rule, transaction value even in respect of second hand goods are acceptable subject to certain conditions. In the present case, it is noticed that the supply is from a related / associate company. In this connection, the querist’s attention is invited to Rule 3 of Customs Valuation (Determination of Value of Imported Goods) Rules, 2007, which reads as follows.


“RULE 3. Determination of the method of valuation.- 

(1) Subject to rule 12, the value of imported goods shall be the transaction value adjusted in accordance with provisions of rule 10;
(2)    Value of imported goods under sub-rule (1) shall be accepted:

          

   Provided that –

(a) 
there are no restrictions as to the disposition or use of the goods by the buyer other than restrictions which -

(i) 
are imposed or required by law or by the public authorities in India; or

                       (ii)    
limit the geographical area in which the goods may be resold; or

                       (iii)    
do not substantially affect the value of the goods;

        
(b) 
the sale or price is not subject to  some condition or consideration for which a value cannot be determined in respect of the goods being valued;
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(c) 
no part of the proceeds of any subsequent resale, disposal or use of the goods by the buyer will accrue directly or indirectly to the seller, unless an appropriate adjustment can be made in accordance with the provisions of rule 10 of these rules; and

(d) 
the buyer and seller are not related, or where the buyer and seller are related, that transaction value is acceptable for customs purposes under the provisions of sub-rule (3) below.

   (3) (a) 
Where the buyer and seller are related, the transaction value shall be accepted provided that the examination of the circumstances of the sale of the imported goods indicate that the relationship did not influence the price.

  (b) 
In a sale between related persons, the transaction value shall be accepted, whenever the importer demonstrates that the declared value of the goods being valued, closely approximates to one of the following values ascertained at or about the same time.

(i)
the transaction value of identical goods, or of similar goods, in sales to unrelated buyers in India;

                   
(ii)       
the deductive value for identical goods or similar goods;

                        (iii)      the computed value for identical goods or similar goods:

       
Provided that in applying the values used for comparison, due account shall be taken of demonstrated difference in commercial levels, quantity levels, adjustments in accordance with the provisions of rule 10 and cost incurred by the seller in sales in which he and the buyer are not related;

(c) 
substitute values shall not be established under the provisions of clause (b) of this sub-rule.

        (4)   
if the value cannot be determined under the provisions of sub-rule (1), the value shall be determined by proceeding sequentially through rule 4 to 9.”
7.
Apart from the above, Rule 10(2) of the above Rules stipulates the following. 



“RULE 10. Cost and services.- 


(1)
……


(2)
For the purposes of sub-section (1) of section 14 of the Customs Act, 1962 (52 of 1962) and these rules, the value of the imported goods shall be the value of such goods, and shall include -

(a)      the cost of transport, loading, unloading and handling charges associated with the delivery of the imported goods to the place of importation;
               

(b)       the cost of insurance to the place of importation:…..”.
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8.
From the above, it can be seen that where relationship does not influence the price, then, the price declared will be acceptable to customs and at the same time, ocean freight for transport of the goods, insurance charges, loading and unloading charges etc., upto the place of import at Indian Port will be addable to determine the value. The overheads and incidental charges incurred by the Associate Company and  amount of service charges for the services provided by the Associate Company (even on notional basis) also will be addable. 
9.
Accordingly, for the present goods, apart from the values mentioned in the information provided by the querist, additions need to be made on account of the above. 

10.
In respect of second hand machines, irrespective of the prices declared in the supply invoice, the customs authorities undertake an inspection by a local Chartered Engineer and he is required to examine the goods and arrive at the assessable value. If there is a variation in the declared price and the determined price and if the ascertained price by the Chartered Engineer is on the higher side, the customs will adopt the valuation made by the Chartered Engineer for charging customs duty. 

11.
By taking into account these aspects, it will be appropriate if the querist obtains an Independent / Chartered Engineer Certificate at the load port. Such a certificate can include the condition of the machines, year of manufacture, expected residual life, original price if available, acceptability or otherwise of the present prices, any information regarding re-conditioning carried out etc. Such certificates for these machines will help the authorities here to carryout the assessments expeditiously.
S. MURUGAPPAN


Sm/er

Disclaimer:- The above opinion is provided based on the information and documents made available to us by the querist and further based on the laws and rules prevalent as on date and the understanding of such provisions by the author and is meant for the private use of the person to whom it is provided without assuming any liability for any consequential action taken based on the views expressed here.

