OPINION

I.
QUERIST:


M/s.Momentive Performance Materials (India) Pvt. Ltd.,

Survey No.9, Electronic City (West),

Hosur Road,

Bangalore – 560 100.

II. 
FACTS:

1.
The querist is an importer and manufacturer of various chemical products. They also trade in these items. In this connection, they want to import goods and warehouse them and after repacking and relabeling, they want to export those goods to other countries. 
2.
The steps involved in this connection are indicated by the querist as mentioned below. 
· Items proposed to be imported will be warehoused in a public bonded 
warehouse in terms of Section 59 of Customs Act, 1962
· On receipt of Export Order, the querist would like to re-export the goods in terms of Section 69 of Customs Act, 1962
· Value addition to the re-export will be met in line with the prescribed criterion
· For the re-export of the goods, the querist wants to do the relabeling, de-palletization of the original packing and split the same into smaller pallets if required. However, there will be no repacking of the content/ raw material/finished goods at any stage
· As a business requirement, the querist wants to re-label the packages with changes in the description and item code originally available of the manufacturer supplier and they are not changing the Batch Number, HS Code and County of Origin
· The original label of the supplier will be removed from the packing and in place a new Momentive label in line with a sample copy attached to their mail, will be affixed on the packages.
3.
The querist also has given a table indicating the import description of the goods as per Invoice / Bill of Entry and indicated description of the export product in the Export Invoice / Shipping Bill. The details provided by the querist in this regard are enclosed to this opinion as Annexure-1 in the form of a table. 
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4.
Upon further clarification, the querist has provided the details with regard to the nature of the goods imported (List of import material with HS Code Vs. Export Material with HS Code) as mentioned below.

“These products are chemical components (Amine-Function Compounds and Polyacetals, other Polyethers and Epoxide Resins). Basically, the querist imports the material as FANTACAT 5 as per Bill of Entry description and the same material, the querist wants to remove that label and need to paste the new label for export description as C-5/DRUM/170KG and the querist will declare the HS Code as 29212990 for Bill of Entry and Shipping bill. At the same time, they are not changing HS Code, Batch Number, Country of Origin”.
5.
They also have provided the HS Code adopted for these goods. 
III.
QUERY:
On the basis of the above information, the querist would like to know the feasibility of carrying out the above work within the applicable Rules / Regulations. 

IV.
OPINION:
1.
Section 59 of Customs Act, 1962 as mentioned by the querist permits warehousing of the goods imported subject to the conditions stipulated therein. Accordingly, upon complying with those provisions, the querist will be able to warehouse these goods. Under the Customs Act, the warehoused goods can be cleared for home consumption or also can be cleared from warehouse for export. 
2.
Section 69 provides for clearance of warehoused goods for the purpose of export subject to complying with the conditions stipulated therein. Between the import and export activity, the querist proposes to remove the original labels of the supplier and attach new Momentive labels changing the description of the goods. 
3.
It is also indicated that apart from relabeling, de-palletization of the original packing and splitting the same into smaller pallets also will be done as per requirement. However, the querist has confirmed that Batch Number, Country of Origin details as well as HS Code indicated by the supplier will be retained. 
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4.
For carrying on any operations with regard to the warehoused goods, there are two Sections, which are applicable namely Section 64 and Section 65 of Customs Act, 1962. Section 64 reads as follows. 
“SECTION 64.  Owner's right to deal with warehoused goods. - The owner of any 
warehoused goods may, after warehousing the same,––

(a)
inspect the goods;

(b) 
deal with their containers in such manner as may be necessary to prevent loss or deterioration or damage to the goods;

(c) 
sort the goods; or

(d) 
show the goods for sale”.

5.
A perusal of the above section will indicate that relabeling activity as proposed to be undertaken by the querist will not be within the scope of the activities permitted in terms of Section 64. 
6.
Section 65(1) permits manufacturing operations or other operations in relation to the warehoused goods. This Sub-Section reads as follows. 
“SECTION 65. Manufacture and other operations in relation to goods in a warehouse. – (1) With the permission of the Principal Commissioner of Customs or Commissioner of Customs and subject to such conditions as may be prescribed, the owner of any warehoused goods may carry on any manufacturing process or other operations in the warehouse in relation to such goods”.
7.
As such, for carrying out the relabeling activity i.e., removal of the labels of the supplier and then, affixing new labels made by the querist and if necessary, splitting pallets into smaller packages, all will get covered under “other operations” in the warehouse in relation to the warehoused goods.
8.
It is to be noted that the relabeling and if needed repacking activity, as specified by the querist, will not be within the scope of even Clause (c) of Section 64 mentioned above, i.e. ‘sort the goods’.
9.
In the normal course, the accepted meaning of ‘sorting the goods’ refers to arranging goods systematically in groups or separating them according to type / category etc. Therefore, the applicable provision will be only in terms of Section 65 and for carrying out the relabeling operations, the querist has to follow the procedure stipulated in Manufacture and Other Operations in Warehouse (No.2) Regulations, 2019. Copies of these Regulations are enclosed to this opinion as Annexure-2.  
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10.
These regulations comprehensively cover the procedure to be adopted for receipt of the goods, their accounting and carrying on any activity in relation to them and their removal for home consumption or for export. Accordingly, the querist needs to follow the procedure outlined in the above regulations for carrying out the relabeling activity.
11.
With regard to the contents to be provided in the new labels, the querist has indicated that there will be a change in the description. A perusal of the information given in the table attached to the mail forwarded by the querist shows that the descriptions are in the nature of codes, which cannot be understood by a layman. The descriptions given at the time of import as well as export do not describe the nature of the commodity. While any trader or manufacturer is entitled to use appropriate Codes or Trademarks for the goods supplied / manufactured by them, to understand, what is being supplied or traded, it is necessary that the proper description of the product in a comprehensive or ‘broad’ manner needs to be given. 
12.
Section 46 of Customs Act as well as Section 50 of Customs Act relating to filing of documents for import and export respectively clearly specify that accurate and complete material particulars need to be given about the product. 
13.
As such, apart from indicating the codes, it will be necessary to describe the product as it is, so that, the authorities can link the product with the HS Classification indicated. It also will ensure examination of the applicability of other provisions of Customs Act or any other Act with regard to permissibility or otherwise of these goods either for import or export.
14.
Accordingly, apart from the codes to be provided, the querist is under obligation to provide the description of the goods. While description of the goods with regard to its nature cannot vary, it will be open to the querist to adopt any different code for the same according to their requirement as an additional feature.

S. MURUGAPPAN


Encl.: As above

Sm/er

Disclaimer:- The above opinion is provided based on the information and documents made available to us by the querist and further based on the laws and rules prevalent as on date and the understanding of such provisions by the author and is meant for the private use of the person to whom it is provided without assuming any liability for any consequential action taken based on the views expressed here.
