OPINION

I.
QUERIST:

M/s.SVM Private Limited, 

Unit 21 & 22, Block II,

Sidco Electronic Complex,

Guindy Industrial Estate,

Chennai - 600 032.

II. 
FACTS:


Because of late filing or non-filing of GSTR-1 and GSTR-3B by several suppliers to the querist, it is stated that the querist is not able to avail the input tax credit for such supplies and thus, in this manner, they lose every year around Rs.2,00,000/- to Rs.3,00,000/-
III.
QUERY:

In the above circumstances, the querist would like to know the legal avenues available for recovery of the credit amounts. 
IV.
OPINION:

1.
One of the essential requirements for availment of credit in respect of input supplies is filing of proper returns on time by the vendors / suppliers and also mentioning of all the relevant details in the supply invoices and in the returns in a correct manner. As a matter of fact, with effect from 01.01.2022, conditions with regard to availing input tax credit have been modified and now, Rule 36 incorporates the following sub-rule. 
“(4)
No input tax credit shall be availed by a registered person in respect of invoices or debit notes the details of which are required to be furnished under sub-section (1) of section 37 unless,-

(a)
the details of such invoices or debit notes have been furnished by the supplier in the statement of outward supplies in FORM GSTR-1 or using the invoice furnishing facility; and 

(b)
the details of such invoices or debit notes have been communicated to the registered person in FORM GSTR-2B under sub-rule (7) of rule 60”.
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2.
As such, it is essential that vendors are properly filing returns on time and mentioning correct details in the invoices. One way to ensure this is to mention in each purchase order / contract that the suppliers have to incorporate all necessary details in the supply invoices to enable the querist to take credit and that they also should file proper returns in GSTR-1 and GSTR-2B to enable taking of credit as stipulated in Rule 36(4) of CGST Rules, 2017 and if there is a failure in this regard by them that will result in withholding of payment due to them and its recovery with interest at a specified percentage. Apart from incorporating this condition in the purchase order, a general communication also can be given to the vendors on the same lines to ensure that they file proper returns on time and with correct details. 
3.
Alternatively, in respect of suppliers, where the querist doubts that they may not file returns on time, then, the querist can consider reimbursing the tax portion to them on a subsequent date after they establish with evidence that they have remitted the tax and also filed the returns on time and in a proper manner. 
4.
In respect of past cases, legal notices can be sent to these suppliers stating that because of their failure to comply with the legal provisions, the querist could not take credit of the tax paid by them and therefore, those suppliers are liable to compensate the querist by reimbursing the credit amount to them with / without interest. Legal notices have to be sent separately for each vendor by taking into account the supplies covered and coming within the scope of each periodical return. If legal notices do not result in reimbursement / payment of compensation, then, the only option will be to file ‘suits’ for recovery in a civil court. 
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Disclaimer:- The above opinion is provided based on the information and documents made available to us by the querist and further based on the laws and rules prevalent as on date and the understanding of such provisions by the author and is meant for the private use of the person to whom it is provided without assuming any liability for any consequential action taken based on the views expressed here.

