OPINION

I.
QUERIST:


M/s. Rolex Logistics Private Limited,

No.85, 1st Floor, 5th Main, 1st Cross, 

Domlur 2nd Stage,

Bangalore – 560 071.

II. 
FACTS:
1.
One of querist’s prospective client a Logistics Service Provider in Middle East intends to export IT Equipment of its client in US/UK to their sister concern / subsidiary (related party) in India on a Free of Cost Basis. Also, at times spares for these equipment will also be exported. Cost of the equipment / spares will be at a discounted price or at cost price (Price may be up to 50% lesser price than the global market price etc.) and also the clients in US/UK will not be sharing proof of payment for procuring the equipment/spare. However, they will declare in their invoice as ‘no foreign currency transfer involved, value declared for customs purpose only’ and provide any technical/price clarifications if asked for, by the querist as IOR. 
2.
The querist’s service is sought to import these equipment/spares as Importer of Record, discharge applicable duty on the Commercial Invoice (Discounted Price) and deliver to the sister company in India of their client in US/UK, on Free of Cost basis and the querist will be paid service fee for the services. As usual IGST paid for imports would be accounted to set off while sending the same to the end customer in India by the querist without their Tax Invoice.

III.
QUERY:

In the above context, the querist needs clarifications on the following queries.

(a)
Can the querist arrange the import Commercial Invoice as ship to end user address, IOR/Bill to address being theirs, so that, IGST accounting would be eased.  (These imports may or may not be on an ongoing basis)
(b)
The querist wants to know if they face any exposure, in the absence of payment/remittance proof and also due to the equipment/spares being imported by the querist at a discounted price and what are the requirements / declaration the querist need to take from the client in US/UK and also from their client in middle east.
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IV.
OPINION:
1.
There are two aspects involved in these types of transactions. One relates to valuation and the second one relates to payment of IGST and availment of credit of the tax paid. As far as the valuation is concerned, from the information provided by the querist, it is clear that the supply is to a related party in India from abroad. Further, it is stated that these are free of charge supplies. Or in other words, the imports will be made without involving any remittance to the exporter.
2.
It is also indicated that an invoice accompanying the goods will mention ‘no foreign currency is involved, value declared for customs purpose only’. The querist has mentioned that the supplies will be at a heavily discounted prices to the extent of 50% or less. 
3.
In this connection, attention of the querist is invited to the provisions regarding valuation of goods as contained in Section 14 of Customs Act, 1962. Sub-Section (1) of this Section reads as follows. 
“Valuation of goods. - (1)  For the purposes of the Customs Tariff Act, 1975 (51 of 1975), or any other law for the time being in force, the value of the imported goods and export goods shall be the transaction value of such goods, that is to say, the price actually paid or payable for the goods when sold for export to India for delivery at the time and place of importation, or as the case may be, for export from India for delivery at the time and place of exportation, where the buyer and seller of the goods are not related and price is the sole consideration for the sale subject to such other conditions as may be specified in the rules made in this behalf:”
4.
In the present case, it is obvious that there is no sale involved. Consequently, there is no transaction price. As such, one has to fix the value in terms of Customs Valuation (Determination of Value of Imported Goods) Rules, 2007. In these rules, Rule 3 refers to acceptance of transaction value when there is a sale. In the absence of transaction value, one has to follow these rules sequentially. This involves adoption of,
(i)
Transaction value of identical goods


(ii)
Transaction value of similar goods

(iii)
Deductive value (working backwards from the sales price of identical/ similar goods) 


(iv)
Computed value (Cost of Product + Overheads + Profit Margin)

(v)
Residual method
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5.
As such, in the absence of sales invoice accompanying the goods, the customs authorities have to determine the value for charging customs duty on the basis of the above provision. This may involve considerable time and consequently, delay in clearance of the goods. Secondly, the free of charge invoices should indicate the fair market price of the goods and not discounted prices as the value for customs purposes. In this regard, the querist can take declarations from the suppliers in the invoice itself that the prices indicated by them represent the fair market value of these goods for export in the normal course of international trade and that they take full responsibility for the correctness of the values declared. 
6.
With regard to the second aspect of clearance of the goods in the name of the querist as importer on record or in the name of the ultimate customer, it may be noted that online filing of bill of entry will be in the name of the importer and only in respect of High Seas Sales, there is a provision to indicate the name of the original importer when the bill of entry is filed by the buyer of the goods on High Seas.

7.
It is also to be noted further that the supply after clearance of these goods to the ultimate customer in India will be free of charge without involving any consideration and therefore, if the bill of entry is filed in the name of the customer, payment of IGST and availment of credit of the IGST paid by the ultimate customer can pose difficulties. 
8.
Considering the above, it will be appropriate that as importer on record, the querist files the bill of entry and pays IGST and uses the IGST credit for its outward supplies of services / goods, as applicable. 
S. MURUGAPPAN
Sm/er

Disclaimer:- The above opinion is provided based on the information and documents made available to us by the querist and further based on the laws and rules prevalent as on date and the understanding of such provisions by the author and is meant for the private use of the person to whom it is provided without assuming any liability for any consequential action taken based on the views expressed here.

