OPINION

I.
QUERIST:

M/s.Filtercat Products Private Limited, 

Survey No.16/1, 16/2A, 17/1 & 17/2, 

Sirumangadu Village, 

Sriperumbudur Taluk,

Kanchipuram District – 602 106.

II. 
FACTS:

1.
The querist has a manufacturing unit in MEPZ. The inputs required by the unit are imported in terms of a Notification No.52/2003-Customs dated 31.03.2003 as amended. One of the amending notifications to the above notification namely Notification No.78/2017-Customs dated 13.10.2017 provides for exemption from payment of additional duty equal to IGST and compensation cess in terms of Section 3(7) and 3(9) of Customs Tariff Act. 
2.
It is noticed that the manufactured goods were exported by the querist upon payment of IGST and then, refund of IGST was claimed subsequent to completion of exports in terms of Rule 96 of CGST Rules, 2017. 
3.
In terms of Sub-Rule 10 of Rule 96 mentioned above, there is a stipulation that if the exporter has availed benefit of Notification No.78/2017-Customs dated 13.10.2017, then, the person will not be eligible for refund of IGST. It appears that this aspect has been overlooked by the querist as well as departmental officials and between 2018 and 2021, numerous claims were settled and refunds granted by the GST officials to the extent of Rs.6.42 Crores. The subsequent refund claims filed by the querist to the extent of Rs.2.4 Crores are pending with the department. As on date, they are neither rejected nor allowed. 
4.
In this background, based on an All-India Investigation, the issue was brought to the notice of the field level officers and the department is initiating investigation with regard to exporters, who availed duty exemption in terms of various notifications referred to in Rule 96(10) and also, simultaneously applied for IGST refund on the goods exported. In this process, exports made and IGST refund claimed by the querist also came into scrutiny by the officials and now, the officials are insisting for re-payment of the refund granted with interest.
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III.
QUERY:
In the above context, the querist seeks clarifications on the following.
(a)
The departmental officials are indicating that even if tax is paid now, the querist can take credit of the tax paid within the meaning of ‘Net ITC Credit’ and only if tax is paid in terms of Section 74 of CGST Act, 2017, then, ITC will not be available. Whether this version of departmental officials can be taken as correct?
(b)
Can the case be defended on the issue of time bar?

(c)
Whether penal provisions in terms of Section 74 will be invoked by the department?
(d)
What is the scope for getting a decision in favour with regard to time bar?
(e)
What will be the fate of pending IGST refund claims?

IV.
OPINION:

1.
It is to be noted that for claiming of IGST paid on goods exported, there is a clear bar on availing duty exemption as per the Notification No.78/2017-Customs dated 13.10.2017 as provided for in Rule 96(10) of CGST Rules, 2017. Therefore, obviously, when the querist has availed such benefits in respect of imported inputs for their MEPZ unit, there is no scope to claim IGST refund.
2.
Now, with regard to the departmental officials insistence for re-payment of the refund granted, it is seen that the refunds paid relate to the period December 2018 to April 2021. Any erroneous refund paid to an assessee can be returned to the department voluntarily or based on a communication given by the CGST Authorities in terms of Section 73 of CGST Act, 2017. Section 73 mentioned above provides for issue of a notice by the officials without invoking the clause relating to any wilful mis-statement or suppression and upon receipt of such notice, an assessee is required to pay the tax involved with interest and penalty. Even without receipt of such notice, tax also can be voluntarily paid in terms of the above section.
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3.
Section 74 prescribes issue of a notice when refund has been obtained by reason of mis-statement or suppression of facts. Section 74(10) stipulates that an order in this regard should be issued within a period of five years from the date of erroneous refund.

4.
Section 74(2) stipulates that a notice for issue of such an order has to be issued at least six months prior to the time limit specified in Sub-Section 10. Thus, in terms of Section 74, officials can issue a demand and confirm it within a period of five years from the date of erroneous refund. 

5.
Otherwise, in the normal course, in terms of Section 73(10) of CGST Act mentioned above, an order for recovery of refund is to be issued within a period of three years from the date of erroneous refund. A notice for issue of such an order, is to be issued at least three months prior to the above time limit. Or in other words, an order for recovery of refund in the normal course in terms of Section 73 can be issued within a period of three years from the date of such erroneous refund. 
6.
In the present case, it is seen that as on date, refunds granted upto May 2019 will be outside the normal time limit stipulated under Section 73 mentioned above. Subsequent refunds can be recovered by issue a notice in terms of Section 73. However, since the department has to cover the refund granted during the earlier period also, it is quite likely that they will issue a notice in terms of Section 74 by invoking mis-statement/suppression clause, if the querist fails to pay back the refund taken voluntarily. 
7.
Since the unit is functioning in Export Processing Zone, all Returns, import details etc., must have been provided to the department including details of duty free imports under Notification No.52/2003-Customs dated 31.03.2003. There may not be any scope to allege any mis-statement or suppression of facts on the part of the querist. Hence, legally, there will not be much scope for invoking extended period for issue of a notice in terms of Section 74. However, it is to be kept in mind and verified that whether any declaration has been given by the querist at the time of export or at the time of claiming refund under Rule 96, as to whether, it has stated that it has not availed the benefit of duty exemption in terms of the notifications referred to in Rule 96(10) of the CGST Rules, 2017. If there is a statement to that effect that the querist has not availed the exemption benefits, then, that will constitute a mis-statement. This aspect needs to be verified carefully by the querist.
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8.
It is also to be kept in mind that by taking into account corona pandemic, the Hon’ble Supreme Court of India has Suo Motu issued orders extending the periods for issue of notice, filing appeals, refund claims etc., by the affected parties. Though strictly for issue of orders, for recovery of erroneous refund, such extension orders may not apply, we cannot rule out the department relying upon the Supreme Court’s Extension Orders and issue a demand for recovery in terms of Section 73 of CGST Act mentioned above for the entire period. As time limits have been periodically extended by the Supreme Court upto March 2022 with effect from March 2020, if reliance is placed on such extension orders, then, these cases will not be hit by limitation. 

9.
As already mentioned here, it is quite possible for the department and it is likely that notice is issued for recovery of the refund by invoking the penal clause. If such a notice is issued, at the original level of adjudication by the officials, penalties are likely to be imposed, which will be equal to 100% of the tax. On further appeal, there is scope to contest such penalties. Further appeal will be with the Additional Commissioner (Appeals) or Commissioner (Appeals) depending upon the authority adjudicating the case. Second level of appeal will be only before the High Court by way of a writ petition, as, on date, there is no Appellate Tribunal that has been formed and functioning under GST provisions for second appeals. 
10.
In respect of refund claims pending, the querist can leave them as such or withdraw them, as in the light of the restrictions referred to above, IGST refund cannot be granted. It can leave the tax paid as such at the time of export without disturbing it. By this way, there will not be any repayment of refund granted and also there cannot be any interest demand and proposals for imposition of penalty can be avoided. 

11.
As far as the suggestion given by the GST officials that the refund amount being repaid now can be claimed as credit under net ITC credit, we do not find any specific provision in the GST Law for supporting such a view. 

12.
First of all, it is to be understood what is being repaid is refund of IGST allegedly granted erroneously. Or in other words, the IGST, which was paid at the time of export is being returned to the department in the light of the restrictions contained in Rule 96(10).
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13.
On the other hand, credit of tax paid is a different concept and is not available in respect of all the payments made to the department. In this connection, the following provisions are worth taking into consideration. 


“SECTION 16. Eligibility and conditions for taking input tax credit.-                   (1) Every registered person shall, subject to such conditions and restrictions as may be prescribed and in the manner specified in section 49, be entitled to take credit of input tax charged on any supply of goods or services or both to him which are used or intended to be used in the course or furtherance of his business and the said amount shall be credited to the electronic credit ledger of such person”.

“SECTION 49. Payment of tax, interest, penalty and other amounts.- ….
(5) The amount of input tax credit available in the electronic credit ledger of the registered person on account of–– 
(a) integrated tax shall first be utilised towards payment of integrated tax and the amount remaining, if any, may be utilised towards the payment of central tax and State tax, or as the case may be, Union territory tax, in that order; 
(b) the central tax shall first be utilised towards payment of central tax and the amount remaining, if any, may be utilised towards the payment of integrated tax; 
(c) the State tax shall first be utilised towards payment of State tax and the amount remaining, if any, may be utilised towards payment of integrated tax;
Provided that the input tax credit on account of State tax shall be utilised towards payment of integrated tax only where the balance of the input tax credit on account of central tax is not available for payment of integrated tax;

(d) the Union territory tax shall first be utilised towards payment of Union territory tax and the amount remaining, if any, may be utilised towards payment of integrated tax; 
Provided that the input tax credit on account of Union territory tax shall be utilised towards payment of integrated tax only where the balance of the input tax credit on account of central tax is not available for payment of integrated tax;
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(e) the central tax shall not be utilised towards payment of State tax or Union territory tax; and 
(f) the State tax or Union territory tax shall not be utilised towards payment of central tax. 

(6) The balance in the electronic cash ledger or electronic credit ledger after payment of tax, interest, penalty, fee or any other amount payable under this Act or the rules made thereunder may be refunded in accordance with the provisions of section 54”.
“SECTION 2. Definitions. - In this Act, unless the context otherwise requires,––


(62) “input tax” in relation to a registered person, means the central tax, State tax, integrated tax or Union territory tax charged on any supply of goods or services or both made to him and includes— 
(a) the integrated goods and services tax charged on import of goods; 
(b) the tax payable under the provisions of sub-sections (3) and (4) of section 9; 
(c) the tax payable under the provisions of sub-sections (3) and (4) of section 5 of the Integrated Goods and Services Tax Act; 
(d) the tax payable under the provisions of sub-sections (3) and (4) of section 9 of the respective State Goods and Services Tax Act; or 
(e) the tax payable under the provisions of sub-sections (3) and (4) of section 7 of the Union Territory Goods and Services Tax Act, but does not include the tax paid under the composition levy; 

(63) “input tax credit” means the credit of input tax; ….
(82) “output tax” in relation to a taxable person, means the tax chargeable under this Act on taxable supply of goods or services or both made by him or by his agent but excludes tax payable by him on reverse charge basis;”


“RULE 36. Documentary requirements and conditions for claiming input tax credit.- (1)The input tax credit shall be availed by a registered person, including the Input Service Distributor, on the basis of any of the following documents, namely,- 
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(a) an invoice issued by the supplier of goods or services or both in accordance with the provisions of section 31; 

(b) an invoice issued in accordance with the provisions of clause (f) of sub-section (3) of section 31, subject to the payment of tax; 

(c) a debit note issued by a supplier in accordance with the provisions of section 34; 

(d) a bill of entry or any similar document prescribed under the Customs Act, 1962 or rules made thereunder for the assessment of integrated tax on imports; 

(e) an Input Service Distributor invoice or Input Service Distributor credit note or any document issued by an Input Service Distributor in accordance with the provisions of sub-rule (1) of rule 54….


(3) No input tax credit shall be availed by a registered person in respect of any tax that has been paid in pursuance of any order where any demand has been confirmed on account of any fraud, wilful misstatement or suppression of facts”.


“RULE 89. Application for refund of tax, interest, penalty, fees or any other amount. - (1) Any person, except the persons covered under notification issued under section 55, claiming refund of any tax, interest, penalty, fees or any other amount paid by him, other than refund of integrated tax paid on goods exported out of India, may file, subject to the provisions of rule 10B, an application electronically in FORM GST RFD-01 through the common portal, either directly or through a Facilitation Centre notified by the Commissioner:…”

“Rule 96. Refund of integrated tax paid on goods or services exported out of India.- (1) The shipping bill filed by an exporter of goods shall be deemed to be an application for refund of integrated tax paid on the goods exported out of India and such application shall be deemed to have been filed only when:- 

(a) the person in charge of the conveyance carrying the export goods duly files a departure manifest or an export manifest or an export report covering the number and the date of shipping bills or bills of export; and 
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(b) the applicant has furnished a valid return in FORM GSTR-3 or FORM GSTR-3B, as the case may be;


(c) the applicant has undergone Aadhaar authentication in the manner provided in rule 10B”.

14.
A perusal of the above provisions will clearly indicate that credit is available of the tax paid on the inputs, input services provided to a person in the course of furtherance of his business. In the present case, the amount being returned represents IGST paid at the time of export of goods out of India. Or in other words, this amount does not represent the input tax suffered by the assessee for receiving inputs, input services for furtherance of his business. 
15.
Secondly, in the case in hand, refund of IGST paid on the goods exported was claimed under Rule 96 and such a refund was granted as no IGST is payable on the goods exported. However, refund of such IGST is not available when benefit of exemption is availed in terms of the notifications mentioned in Rule 96(10). Thus, in such cases, an option is available to claim refund of accumulated credit. It may be seen that Rule 89 is applicable for refund of tax, interest, penalties, fees etc., paid by an assessee other than refund of integrated tax, input and goods exported out of India. Thus, the refund contemplated in Rule 89 will not cover refund of IGST paid on goods exported out of India. Rule 89(4B) reads as follows.

RULE 89. Application for refund of tax, interest, penalty, fees or any other amount.- ….


“(4B) Where the person claiming refund of unutilised input tax credit on account of zero rated supplies without payment of tax has – 

(a) received supplies on which the supplier has availed the benefit of the Government of India, Ministry of Finance, notification No. 40/2017-Central Tax (Rate), dated the 23rd October, 2017, published in the Gazette of India, Extraordinary, Part II, Section 3, Sub-section (i), vide number G.S.R 1320 (E), dated the 23rd October, 2017 or notification No. 41/2017-Integrated Tax (Rate), dated the 23rd October, 2017, published in the Gazette of India, Extraordinary, Part II, Section 3, Sub-section (i), vide number G.S.R 1321(E), dated the 23rd October, 2017; or 
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(b) availed the benefit of notification No. 78/2017-Customs, dated the 13th October, 2017, published in the Gazette of India, Extraordinary, Part II, Section 3, Sub-section (i), vide number G.S.R 1272(E), dated the 13th October, 2017 or notification No. 79/2017- Customs, dated the 13th October, 2017, published in the Gazette of India, Extraordinary, Part II, Section 3, Sub-section (i), vide number G.S.R 1299(E), dated the 13th October, 2017, the refund of input tax credit, availed in respect of inputs received under the said notifications for Export of goods and the input tax credit availed in respect of other inputs or input services to the Extent used in making such Export of goods, shall be granted”.

16.
Or in other words, when the exporter who has exported goods / services without payment of IGST can claim refund with reference to the above provisions of the accumulated credit and refund of input tax credit availed in respect of inputs received under the relevant notifications for export of goods and the input tax credit availed in respect of other inputs or input services to the extent used for making such export goods will be granted.
17.
Thus, in a situation, where duty exemption was availed at the time of import, there is an option to export the goods without payment of IGST and claim refund of unutilized credit with reference to Rule 89(4B). 
18.
Apart from the above, we do not find any other provision, which will enable an assessee to take input tax credit of the amounts returned as mentioned here or claim refund of unutilized credit.

19.
The expression “Net ITC” is used in Rule 89(4). The opening portion of the Rule 89(4) reads as follows.


“(4) In the case of zero-rated supply of goods or services or both without payment of tax under bond or letter of undertaking in accordance with the provisions of sub-section (3) of section 16 of the Integrated Goods and Services Tax Act, 2017 (13 of 2017), refund of input tax credit shall be granted as per the following formula –

Refund Amount = (Turnover of zero-rated supply of goods + Turnover of zero-rated supply of services) x Net ITC ÷Adjusted Total Turnover”.
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20.
Here, “Net ITC” is defined as input tax credit availed on input, input service, during the relevant period other than input tax credit availed, for which, refund is claimed under Sub-Rule 4(A) or 4(B) or both. But, it must be seen that such a refund of input tax credit under the Sub-Rules mentioned above will be available only in respect of zero rated supply of goods or services or both without payment of tax under Bond or Letter of Undertaking. This is not the case here.
21.
As such, we find that the contention as made by the department that the amount returned can be taken as credit appears to be vague and not supported by specific provisions of law. 

S. MURUGAPPAN   

Sm/er

 

 

Disclaimer:- The above opinion is provided based on the information and documents made available to us by the querist and further based on the laws and rules prevalent as on date and the understanding of such provisions by the author and is meant for the private use of the person to whom it is provided without assuming any liability for any consequential action taken based on the views expressed here.

