OPINION

I.
QUERIST:

M/s.TVS Electronics Limited,

“Arihant E-Park”, 

No.117/1, 9th Floor,

L.B.Road, Adyar,

Chennai – 600 020.

II. 
FACTS:

1.
The querist is planning a new business activity i.e., spare parts sales. Such sales can be to different categories of buyers. The parts can be supplied to Original Equipment Manufacturer like Dell, Samsung etc., and also, they can be supplied to Corporates like L&T, Capgemini etc. Apart from that the spares can be supplied / sold to their own repair outlets and other business divisions to meet the requirement of end customers, who come to their repair units.
2.
Apart from the above, the querist also intends to sell spare parts to end customers directly with the assistance of Field Engineers, Small Farm Shops / Outlets. They will be selling these products online as well as offline. For online activity, the querist has own digital platform and if necessary, assistance from external e-com marketers will be taken. 
3.
The querist has reported that mainly, they will source the spare parts from abroad and that too from China. There will be procurement from local market also. As far as local purchases are concerned, the querist has reported that sometimes, the suppliers supplying spare parts may be taking out such parts from discarded used machines and selling them after reconditioning, refurbishing, if needed. In such cases, such suppliers may not be able to provide the goods in pre-packed packages showing the retail prices. 
III.
QUERY:
In the above background, the querist would like to seek clarifications on the following queries. 

(1)
MRP is mandatory for selling spares. Which is the scenario it is mandatory?
(2)
Can the querist buy spares without MRP labelling and then, the querist can put the MRP? If yes, what should be their approach?
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(3)
Can the querist customise (sometimes small repair) the buying materials and then, declare MRP even in the case of brand spares                 (Example: Lenovo Laptop Keyboard)?
(4)
How does the querist declare MRP in the case of imports?
(5)
Can the querist appoint some aggregator to buy spares through their license and use their MRP for selling?
(6)
How do the querist maintain the inventory in case both scenarios will arise (both MRP selling, without MRP selling)?
(7)
In the case of non-declaring MRP, can the querist say TVSE assured price? Even declaring MRP, can the querist say TVSE assured price?
(8)
What are words can and cannot use on the box of the spares? Some Examples are - Quality, Supply, Genuine, Authorised, Assured, Guaranty, Warranty
(9)
The querist has TVSE Quality Logo, which they are using for their own products. Can the querist use for other spares as well?
IV.
OPINION:

1.
To protect customers, under the Legal Metrology (Packaged Commodities) Rules, 2011, all retail packages are required to be affixed with the labels showing the description of the goods, quantum contained in the package and their maximum retail price. 

2.
The word “retail package” is defined under the above rules under 2(i) as mentioned below. 
“(i) “retail package” means the packages which are intended for retail sale to the ultimate consumer for the purpose of consumption of the commodity contained therein and includes the imported packages : 

Provided that for the purposes of this clause, the expression 'ultimate consumer' shall not include industrial or institutional consumers;”.
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3.
The word “retail sale price” is defined under the above rules under 2(l) as mentioned below. 


(l) “retail sale price” means the maximum price at which the commodity in packaged form may be sold to the consumer and the price shall be printed on the package in the manner given below; 
'Maximum or Max. retail price.......inclusive of all taxes or in the form MRP Rs.........incl., of all taxes after taking into account the fraction of less than fifty paisa to be rounded off to the preceding rupees and fraction of above 50 paise and up to 95 paise to the rounded off to fifty paise;
4.
It may be noted that these provisions will apply not for all buyers. There are certain exclusions from affixing MRP labels when goods are not sold to end customers for their own use. Such exclusions are mentioned in Rule 3 of the above rules. This rule reads as follows. 
“Rule 3 - Applicability of the Chapter

The provisions of this chapter shall not apply to-

(a) packages of commodities containing quantity of more than 25 kilogram or 25 litre; 

(b) cement, fertilizer and agricultural farm produce sold in bags above 50 kilogram; and 

(c) packaged commodities meant for industrial consumers or institutional consumers”.
5.
Or in other words, among others as mentioned above, packed goods, which are meant for supply to industrial consumer or institutional consumer need not be affixed with MRP labels. The expressions “industrial consumer” and “institutional consumer” are defined in the above rules under Rule 2(bb) and Rule 2(bc) as mentioned below.
         “(bb) “industrial consumer” means the consumer who buys packaged commodities directly from the manufacturer or from an importer or from wholesale dealer for use by that industry and the package shall have declaration ‘not for retail sale’;”.
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“(bc)
“institutional consumer” means the institution which buys packaged commodities bearing a declaration ‘not for retail sale’, directly from the manufacturer or from an importer or from wholesale dealer for use by that institution and not for commercial or trade purposes;”.
6.
From the above, it will be clear that only when the goods are intended for end customers for their own use, the requirements of the above labelling will apply. 
7.
The expression “industrial consumer” covers supplies from a manufacturer or supplies from an importer or supplies from a whole sale dealer to any industry. It is specified that in respect of such supplies to industrial consumer, the package should have a declaration “not for retail sale”. For the purpose of affixing labels and supplying packaged goods to customers directly, the querist needs to be registered as a packer or importer with the officials concerned. 
8.
Rule 27 of the above rules provides for filing of application with the Director or the Controller for the Registration and grant of Registration Certificate. 

9.
Rule 6 of the above rules indicate in a  detailed manner as to how the declarations are to be made and what are the parameters to be mentioned in the label that are to be affixed to the pre-packaged commodities. 
10.
Extracts of Rule 2, Rule 3, Rule 6 and Rule 27 of the above Rules are enclosed to this opinion as Annexure-A, Annexure-B, Annexure-C, Annexure-D respectively. 

11.
On the basis of the above legal provisions, clarifications for the queries raised by the querist will be as follows.

(1) 
When sales are made to end customers, MRP labelling is mandatory. 

(2)
As an industrial consumer, the querist will be entitled to procure the goods without mentioning of MRP. However, it is always advisable that such procurements are in bulk packages and not in retail packing. If the goods are procured or imported in retail packing for sale, as such, to the end customer without any further repacking or processing, then, the authorities concerned can  raise  objections  that  packages are intended for sale to direct customers 
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and therefore, the supply should have been effected after affixing MRP labels. If the querist procures the parts in bulk packages, any difficulty in this connection can be avoided. After purchase, these can be packed in retail packages and the querist can put their own MRP.
(3)
While the querist is free to affix MRP labels as per their requirements in respect of goods purchased in bulk packages, it is doubtful whether in respect of purchases of branded goods from branded suppliers, whether they can customise the labelling. The branded goods may be subject to copyrights, distribution rights etc., and therefore, any additional or differential marking on the packages by the querist can result in violation of such copyright laws or distribution agreements. This aspect has to be verified by the querist with regard to each type of branded product and then, a decision is to be taken.
(4)
In respect of imports, if the goods imported are pre-packed, which are meant for direct supply to end customers, then, at the time of import, it is necessary that these are affixed with MRP labels. Earlier, custom houses permitted labelling within the customs area before clearance. However, strictly, such a procedure will not be in order and it appears that such a practice has been discontinued by the customs authorities. Or in other words, when the packages arrive in India, they should have MRP labels, if they are meant for supply to end customers and are in pre-packaged form. On the other hand, if they are in bulk packing and they have to be repacked individually for retail sales, then, this issue will not arise. 
(5)
Instead of direct import by the querist, aggregators can buy parts through licence and if the goods are in pre-packaged form, then, they can affix MRP labels and supply to the querist. 

(6)
Since MRP labelling is required for pre-packed commodities meant for retail supply, the parts in bulk packing may not need such labels. As such, it may be necessary to keep two separate inventories. If it is not otherwise inconvenient, the querist can keep all the packages also with MRP labelling, so that, the necessity for maintaining separate inventories is avoided. 
(7)
In respect of supply of packages marked ‘not for retail sale’, there may not any harm, if the querist mentions their assured price. However, when MRP labels are already affixed, the expression “TVSE assured price” cannot be affixed as mentioned in the package unless the MRP label is affixed by the querist, themselves, by way of repacking. 
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(8)
As already mentioned, in respect of supply of goods covered by copyright laws and distribution agreements, tinkering with the package labelling by the querist may result in violation of legal provisions with regard to copyright etc.  In respect of supply of goods marked ‘not for retail sale’ and in respect of supplies made, where the querist affix their own MRP labelling (after repacking etc.,) or in respect of pre-packaged commodities imported by them carrying the querist’s own MRP labelling, then, in such cases, the querist can use the expression ‘Genuine Parts’, ‘Guaranteed Parts’, ‘Quality Check / Tested etc.,
(9)
TVSE Quality Logo can be mentioned / stamped in respect of packages referred to in the Answer to Query No.8. 
Also, in respect of components retrieved from old machines/equipment and supplied to the querist, if they are in bulk packing, there will not be any issues. Even otherwise, they can be marked as ‘not for retail sale’ and then, supplied to the querist for further use by the querist, since the querist will get covered under the category of “industrial consumers”.
S. MURUGAPPAN   

Encl.: As above

Sm/er

 

 

Disclaimer:- The above opinion is provided based on the information and documents made available to us by the querist and further based on the laws and rules prevalent as on date and the understanding of such provisions by the author and is meant for the private use of the person to whom it is provided without assuming any liability for any consequential action taken based on the views expressed here.

