         
OPINION

I.
QUERIST:


M/s. Rolex Logistics Private Limited,

No.85, 1st Floor, 5th Main, 

1st Cross, Domlur 2nd Stage,

Bangalore – 560 071.

II. 
FACTS:
1.
The querist is in the business of providing post sale part support to the customers in India of Multinational Clients (MNCs), to meet the MNC’s obligation during warranty and service contract period. The MNCs enter into an agreement with International Transport Companies (ITC) such as DHL,Fedex, Geodis etc.. globally, for providing services of international freight, customs clearance, stocking and distribution, reverse logistics, scrapping and exports, including in India. The MNCs either enter into a tripartite agreement with the querist and ITC or enter into parallel agreements with the querist for meeting the statutory requirements in India.

2.
MNCs export good spares Free of Cost (FOC) for providing post sale part support during Warranty/Service Contract period, to their customers in India. Such spares are imported by the querist in the capacity of an importer on record (IOR), using their IEC, and stocked in ITC’s warehouse where the querist is registered under GST. When a spare fails at a customer’s place, the customer logs a call with the call centre of the MNC and when there is a need for replacement of a spare, the call centre of the MNC intimates the ITC to deliver a good spare to the customer, free of charge and a tax invoice is raised using the querist’s GSTIN and the good spare is delivered to the customer and defective is collected.

3.
It is reported that irreparable defective spares collected from the customer are scraped in India and repairable spares are exported to the MNC or their repair vendor (RV), Free of Charge after obtaining Guaranteed Remittance Waiver (GRW) from the banks as per approval given by RBI [under notification no. FEMA 23 (4)(k). dt.12/01/2016] The querist has been doing this since 2005. It is to be noted that the value declared by them at the time of export as declared in the export invoice will be the same as the import value (in US$) converted to rupee as on the day of Export.
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4.
With implementation of GST with effect from 01/07/2017, and provision given for availing refund of IGST paid at the time of exports, the appellants started exporting the defective spares at the same value of imports (after obtaining GRW), discharging applicable rate of IGST and claiming refund of the same by declaring the transactions under Table 6(a) in GSTR 1 and in Table 3.(1).(b) in GSTR 3B. The querist is claiming refund under Section 54(8)(a) of CGST Act 2017 since Jan 2018 and they did not face any hurdles in receiving refund.

5.
It is reported that on the 18th of July 2022, three of their consignments were scrutinised by Special Intelligence Investigation Branch of Customs in Delhi, and they raised many queries for which the querist could provide reply to their satisfaction. One query SIIB is still expecting explanation pertains to adoption of the same value of import of good spare to export a defective. And they wish to know under which provision of FEMA Act or RBI guidelines, the querist has been following this. On checking with their AD Bank, the querist was informed that this is followed more as a banking practice to neutralise the value of imports with the value of exports and it does not have any derivation from any statutory regulation.

III.
QUERY:

In the above background the querist wants to know the stand they can take with the customs authorities for justifying the same value of imports for exports also, though the goods imported by them were good and what are exported are defectives and there is no revenue loss to the Government also.

IV.
OPINION:
1.
On the face of it, it will look that the part which is defective in nature cannot command the price at which an identical part is sold when it is good. This appears to be the basis for the customs question relating to the valuation. However, it is to be noted here that the value declared in the shipping bill has to be based on legal provisions as enshrined in the Customs Act and the relevant rules. Import valuation as well as export valuation of goods imported or exported are determined in terms of Section 14 of Customs Act 1962 and the relevant valuation rules. In the context of exports, Customs Valuation (Determination of value of Export Goods) Rules 2007 will be relevant.
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2.
As per Section 14, the value of export goods has to be the transaction value. The transaction value is rejected or another value is adopted on the basis of the provisions contained in the Customs Valuation (Determination of value of Export Goods) Rules 2007 mentioned above. The most important aspect to be noted in the facts of the present case is that the goods exported are free of charge. Or in other words there is no transaction value available for these goods. This is for the reason that there is no actual sale of these products. In such a background for valuation of these items, the residuary method prescribed Rule 6 of the above valuation rules needs to be followed. This Rule reads as follows.

“Subject to the provisions of rule 3, where the value of the export goods cannot be determined under the provisions of rules 4 and 5, the value shall be determined using reasonable means consistent with the principles and general provisions of these rules provided that local market price of the export goods may not be the only basis for determining the value of export goods.”
3.
Another aspect to be kept in mind here will be the fact that these items are defective. However, these are being re-exported to the suppliers or their vendors for carrying out necessary repair. Once these are repaired or refurbished, then they will command the same price that will be applicable for a spare of identical nature. It is not uncommon nowadays that refurbished or reconditioned spares are sold at the same price as that of a good spare by manufacturers and suppliers of goods for replacement parts segment business. Secondly the exact nature of the defect is not known at the time of export and it may be of minor nature or maybe otherwise. In the absence of the availability of such details it will be arbitrary to fix any value for the defective product by either the customs or the exporter. As already mentioned, once it is repaired it be difficult to make out any difference, functionally, between the repaired part and a good part.

4.
Therefore, once this aspect is taken cognizance of, it will clearly emerge that while following the residuary rule for arriving at the export value for these goods, the safe method will be to adopt the same value that will be applicable for a good spare of identical nature. It is also to be noted that there is no actual implication of repatriation of any funds as there is no sale.
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5.
In the above background adoption of any other value will be imprecise and also arbitrary. In this context we may also refer to the valuation adopted when defective goods are exported back in terms of Section 74 of Customs Act 1962. When goods imported are found to be defective, they can be re-exported in the same condition and upon such re-export, the exporter is entitled to claim refund of the duty paid at the time of original import as provided for in Section 74 of Customs Act mentioned above and subject to the conditions prescribed therein. It has been held that even if the item which is exported is found to be defective there is no prohibition for adopting the same value adopted at the time of original import, as determination of value in any other manner can be flawed. In the case of Hindustan Malleable & Forgings Ltd, the High Court has, while affirming the order of the single judge, observed that the method adopted by the Commissioner - appeals for valuation of the re-exported defective product on the basis of the value of the replacement part is correct. A copy of this judgement reported in 1992(9) TMI 107- High Court at Calcutta is enclosed to this opinion. The second paragraph of the judgment is relevant.

V.
CONCLUSION:
We do not find any specific circular by customs in this connection. However, for the reasons already mentioned above in this opinion, adoption of the value as done by the querist should be appropriate in the facts and circumstances of the case.

S. MURUGAPPAN
Encl.: As above

Sm/er

Disclaimer:- The above opinion is provided based on the information and documents made available to us by the querist and further based on the laws and rules prevalent as on date and the understanding of such provisions by the author and is meant for the private use of the person to whom it is provided without assuming any liability for any consequential action taken based on the views expressed here.
