OPINION

I.
QUERIST:


M/s.ControlCare Automation Pvt. Ltd.,


Plot No.41 & 42, VGP Industrial Complex,
Chettipedu Village, Thandalam Post,

Sriperumbudur Taluk,

Kanchipuram District – 602 105.

II. 
FACTS:
1. 
The querist goes through the FTWZ procedure for supply of machinery to JSW Steel. The goods are sold to the Korean buyers’ branch in FTWZ and then the Korean buyer supplies these goods from FTWZ to the Indian company.   The Korean buyer, as stake holders(members) in FTWZ through their agents, would sell the same at his price to the final Indian customer. The Indian customer will pay customs duty and get his goods from FTWZ.

2.
It is reported that the Korean supplier supplies a lot of mechanical equipment to JSW as well, directly. In this case, possibly, he has billed the other mechanical equipment at higher prices and the price available to him for sales to the Indian customer is lower than the invoice value that will be adopted by the querist.

3.
In this background, the Korean supplier is reported to have made a request to the querist saying that they should split their invoice into two as mentioned below.

(1)
For goods at 90% of value to FTWZ. (This would facilitate that his price to the customer will be more than the price billed by the querist)

(2)
For services (Design etc) 10% to bill him directly.

4.
In this regard, the querist reports that when the panels and other accessories are built, they need to go in for the right sizing of input materials, selection of the right components, doing the right assembly and wiring and the right termination. This calls for a lot of drafting of a lot of drawings. This is the design part.  Further since these equipment are digitally controlled with state of art drives and PLCS etc, with high degree of communication, there will be a lot of tailor made and specific software development for the process to work, involving a number of man days on the part of the querist’s team.
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III.
QUERY:

In the above situation, the querist seeks clarification on the following.

(1)
What about the GST for the services? 

(2)
Can they prove in this case that the place of supply of this service is 
Korea so that GST is not incidental to this or by any other means?

IV.
OPINION:
1.
While computing the cost of production of any product, various ingredients which will go into the costing, will include design and development costs, material costs, overheads, marketing cost and finally the profit margin. For the purpose of payment, the charges may be split as development charges or design charges and machinery cost but all these expenses will form part of the cost of a product. Therefore, in this background it may not be appropriate to split the value without any specific basis as 90% representing the machinery cost and 10% as design and software cost. Such a method can land the querist into problems with GST and Customs authorities.

2.
Apart from the above, it appears that the buyer has suggested that 90% of the cost can be billed to the buyers’ branch in the free trade warehousing zone and 10% of the cost directly billed to the Korean buyer. Billing the buyer directly at Korea, the design charges and billing the machinery cost without the design charges, to their Indian branch in the free trade warehousing zone will represent a chain without a link and also will appear to suggest that these two are totally two independent transactions whereas, in fact, they are not independent transactions but relate to the same transaction.

3.
In this regard, attention is invited to the following provisions of CGST Act 2017.

“Section 15. Value of Taxable Supply:

(1) The value of a supply of goods or services or both shall be the transaction value, which is the price actually paid or payable for the said supply of goods or services or both where the supplier and the recipient of the supply are not related and the price is the sole consideration for the supply.
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(2) The value of supply shall include-

(a) any taxes, duties, cesses, fees and charges levied under any law for the time being in force other than this Act, the State Goods and Services Tax Act, the Union Territory Goods and Services Tax Act and the Goods and Services Tax (Compensation to States) Act, if charged separately by the supplier;

(b) any amount that the supplier is liable to pay in relation to such supply but which has been incurred by the recipient of the supply and not included in the price actually paid or payable for the goods or services or both;”.
4.
Apart from the above, “composite supply” is defined in section 2(30) of CGST Act 2017 as mentioned below.

“(30) "composite supply" means a supply made by a taxable person to a recipient consisting of two or more taxable supplies of goods or services or both, or any combination thereof, which are naturally bundled and supplied in conjunction with each other in the ordinary course of business, one of which is a principal supply;

Illustration: Where goods are packed and transported with insurance, the supply of goods, packing materials, transport and insurance is a composite supply and supply of goods is a principal supply;”.
5.
Considering the above, it should be obvious that legally there is no scope to split the value of the machine into 90% towards cost of hardware and 10% towards design and software and treat these as two as independent transactions.

6.
It also is to be pointed out that even otherwise the design and software development, if treated as service, will not mean that it is export of service to Korea. This is for the reason that the design and software are for the machines which are built and supplied from India into the free-trade warehousing zone. In this connection, the following provisions with regard to “place of provision of services” under Section 13 of the IGST Act 2017 will be relevant.

“Section 13(3):  The place of supply of the following services shall be the location where the services are actually performed, namely:

(a) services supplied in respect of goods which are required to be made physically available by the recipient of services to the supplier of services, or to a person acting on behalf of the supplier of services in order to provide the services”.

Therefore, in such a situation, there will liability on the querist to pay GST.
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7.
Considering the above legal provisions, in our opinion it will not be appropriate to split the values as requested by the Korean buyer. On the other hand, if needed the Korean buyer can inform JSW that because of the delays, the vendor has raised the cost of the machineries but, however, they are absorbing the increase or the additional cost and charging them a lesser price.

8.
Even then, it may be noted that when goods are cleared from the free trade warehousing zone, customs duty is to be paid by JSW on the total cost at which the machine is supplied by the querist, including the design and development charges.

S. MURUGAPPAN
Sm/er

Disclaimer:- The above opinion is provided based on the information and documents made available to us by the querist and further based on the laws and rules prevalent as on date and the understanding of such provisions by the author and is meant for the private use of the person to whom it is provided without assuming any liability for any consequential action taken based on the views expressed here.
