OPINION

I.
QUERIST:


M/s.Lakshmi Card Clothing Manufacturing Co. Pvt. Ltd.,

           

Lakshmi Plaza,

           

1089, Avinashi Road,

 

Coimbatore – 641 037.

II. 
FACTS:
1.
According to the information provided by the querist, they propose to import a major portion of parts from Europe for manufacture of a textile machine in India. The remaining parts are proposed to be manufactured here in India based on the drawings to be supplied by the same company. It is further informed by the company that the value of the parts to be imported will be CHF 4,24,000/- and that the drawings to be supplied will be worth CHF 1,50,000/- The drawings are proposed to be obtained through internet by way of downloading.

2.
According to the querist the discussions are at the preliminary stage and that there are no communications by way of email/quotations and that these details are based on only oral discussions with the supplier. The querist has made available, apart from the above information, a list of parts that will be imported and another list of parts that will be manufactured in India for assembling the machine locally.

III.
QUERY:

In the above background the querist wants to know whether they can import the drawings without payment of customs duty + IGST and the procedure involved.

IV.
OPINION:
1.
In the information provided the querist has indicated that the drawings are proposed to be downloaded thro’ internet. Considering this the opinion with regard to import by physical mode may not be relevant. However, in this opinion we are providing details with regard procurement by both the modes for the benefit of the querist.        

2.
When the drawings are imported as cargo then they will be treated as goods and import duties as applicable for import of goods will be charged.
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3.
As of now these drawings, which are of engineering type will fall under heading 49119920 of the first schedule to the Customs Tariff Act 1975 as mentioned below.  

4911 OTHER PRINTED MATTER, INCLUDING PRINTED

PICTURES AND PHOTOGRAPHS

4911 10 - Trade advertising material, commercial catalogues and the like :

4911 10 10 --- Posters, printed.              10% -

4911 10 20 --- Commercial catalogues. 10% -

4911 10 30 --- Printed inlay cards.         10% -

4911 10 90 --- Other.                              10% -

- Other :

4911 91 00 -- Pictures, designs and photographs.                 
       10% -

4911 99 -- Other :

4911 99 10 --- Hard copy (printed) of computer software.               10% -

4911 99 20 --- Plan and drawings for architectural. 

                      
             engineering, industrial, commercial,

                                   topographical or similar purposes reproduced

                                   with the aid of computer or any other devices           -10%

 4911 99 90 --- Other .                                                                        10% -

4.
The applicable Basic Customs Duty as on date is 10%. Apart from this, there will be 10% Social Welfare Cess and also 18% IGST under Heading 4911 as mentioned below in terms of Notification No.1/2017 (IGST-Rate) dated 28.06.2017 – Schedule III.
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	157F.
	4911
	Other printed matter, including printed pictures and photographs; such as Trade advertising material, Commercial catalogues and the like, printed Posters, Commercial catalogues, Printed inlay cards, Pictures, designs and photographs, Plan and drawings for architectural engineering, industrial, commercial, topographical or similar purposes reproduced with the aid of computer or any other devices.


5.
As far as valuation is concerned it is seen that the parts as well as the drawings are supplied by the same supplier. Hence this aspect can raise issues with regard to appropriate valuation of the drawings. Customs may like to examine whether the value of the parts supplied are declared correctly and whether part of anyone category’s value is loaded or added to the other category’s value. (parts vs drawings). Further it is to be noted that the valuation of any product will include the costs incurred towards its design/plan/development etc. for the purpose of charging customs duty. In this regard Rule 10 of customs valuation rules 2007, as extracted below will be relevant.
“Rule 10. Cost and services. -
(1) In determining the transaction value, there shall be added to the price actually paid or payable for the imported goods, -

(a) the following to the extent they are incurred by the buyer but are not included in the price actually paid or payable for the imported goods, namely:-

(i) commissions and brokerage, except buying commissions;

(ii) the cost of containers which are treated as being one for customs purposes with the goods in question;

(iii) the cost of packing whether for labour or materials;

(b) The value, apportioned as appropriate, of the following goods and services where supplied directly or indirectly by the buyer free of charge or at reduced cost for use in connection with the production and sale for export of imported goods, to the extent that such value has not been included in the price actually paid or payable, namely:-
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(i) materials, components, parts and similar items incorporated in the imported goods;

(ii) tools, dies, molds and similar items used in the production of the Imported goods;

(iii) materials consumed in the production of the imported goods;

(iv) engineering, development, art work, design work, and plans and sketches undertaken elsewhere than in India and necessary for the production of the imported goods;

(c) royalties and license fees related to the imported goods that the buyer is required to pay, directly or indirectly, as a condition of the sale of the goods being valued, to the extent that such royalties and fees are not included in the price actually paid or payable;

(d) The value of any part of the proceeds of any subsequent resale, disposal or use of the imported goods that accrues, directly or indirectly, to the seller;

(e) all other payments actually made or to be made as a condition of sale of the imported goods, by the buyer to the seller, or by the buyer to a third party to satisfy an obligation of the seller to the extent that such payments are not included in the price actually paid or payable”.

6.
The querist orally clarified that the drawings imported are not connected in any manner with the parts supplied by same supplier. At the same time, it is pointed out the querist need to ensure that the values adopted for import of parts and the import of drawings comply with the above valuation rule requirements.    

7.
It is mentioned by the querist that they intend to import the drawings through internet. 

8.
It may be noted that the World Trade Organisation (WTO) Ministerial Conference Declaration on Global Electronic Commerce No.WT/Min(98)/Dec/2 dated 20.05.1998 has stated that the members of WTO should not impose customs duties on electronic transmissions.
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9.
Also, in the case of Atul Kaushik vs Commissioner of Customs (Export), New Delhi [2015 (330) E.L.T. 417 (Tri. – Del.)] it was held that electronically downloaded software is not liable to Customs Duty as there was no mechanism prescribed under the Customs Act for levy of duty on downloads of software via internet. 

10.
In such a situation the supply of drawings thro’ internet will assume the character of ‘services’. Or in other words, it will not be supply of tangible goods. 
11.
Under such circumstances, the tax liability for supply of these services in terms of the relevant GST laws need to be examined. For this purpose, the following provisions need to be considered. 

· Following is the definition of ‘import of services’ as per Section 2(11) of 
IGST Act, 2017

“(11) "import of services" means the supply of any service, where-

(i) the supplier of service is located outside India;

(ii) the recipient of service is located in India; and

(iii) the place of supply of service is in India;

· In general, the place of provision of service is the place of the service provider. However, there are exceptions to this.  One of the sub sections in Section  specifies the following as an exclusion.    

(12) The place of supply of online information and database access or retrieval services shall be the location of the recipient of services.

Explanation .-For the purposes of this sub-section, person receiving such services shall be deemed to be located in the taxable territory, if any two of the following non-contradictory conditions are satisfied, namely:-

(a) the location of address presented by the recipient of services through internet is in the taxable territory;

(b) the credit card or debit card or store value card or charge card or smart card or any other card by which the recipient of services settles payment has been issued in the taxable territory;
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(c) the billing address of the recipient of services is in the taxable territory;

(d) the internet protocol address of the device used by the recipient of services is in the taxable territory;

(e) the bank of the recipient of services in which the account used for payment is maintained is in the taxable territory;

(f) the country code of the subscriber identity module card used by the recipient of services is of taxable territory;

(g) the location of the fixed land line through which the service is received by the recipient is in the taxable territory”.

· Further ‘online information and database access or retrieval services’ is defined in Section 2(17) of IGST Act 2017 in the following manner.

“(17) "online information and database access or retrieval services" means services whose delivery is mediated by information technology over the internet or an electronic network and the nature of which renders their supply essentially automated and involving minimal human intervention and impossible to ensure in the absence of information technology and includes electronic services such as,-

(i) advertising on the internet;

(ii) providing cloud services;

(iii) provision of e-books, movie, music, software and other intangibles through telecommunication networks or internet;

(iv) providing data or information, retrievable or otherwise, to any person in electronic form through a computer network;

(v) online supplies of digital content (movies, television shows, music and the like);

(vi) digital data storage; and

(vii) online gaming;”.
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12.
A perusal of all the above provisions will clearly show that in the present case the supply of drawings thro’ internet will therefore constitute a supply and import of service and the place of service will be the location of the service recipient, that is, the querist. Such a supply will attract tax under IGST.  

13.
For these services provided by a person located in a non-taxable territory, the service recipient is liable to pay tax under reverse charge as per Notification No.10/2017-Integrated Tax (Rate) dated 28.06.2017 as amended. A copy of this notification is enclosed. 

14.
As far as rate of tax is concerned this service will come under group 9984 
and further sub division will be 998431 as mentioned below. 

          Scheme of Classification of Services
	S.No.
	Chapter, Section, Heading or Group
	Service Code (Tariff)
	Service Description

	(1)
	(2)
	(3)
	(4)

	379
	Group 99843
	 
	On-line content services

	380
	 
	998431
	On-line text based information such as online books, newspapers, periodicals, directories and the like

	381
	 
	998432
	On-line audio content

	382
	 
	998433
	On-line video content

	383
	 
	998434
	Software downloads

	384
	 
	998439
	Other on-line contents nowhere else classified


15.
The rate of tax will be 18% in terms of Notification No.8/2017-Integrated Tax (Rate) dated 28.06.2017 as amended by Notification No.14/2018-Integrated Tax (Rate) dated 26.07.2018 as mentioned below.
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	22
	Heading 
9984 
(Telecommunications, broadcasting and information supply services)
	(i) Supply consisting only of e-book
Explanation.- 
For the purposes of this notification, “e-books” means an electronic version of a printed book (falling under tariff item 4901 in the First Schedule to the Customs Tariff Act, 1975 (51 of 1975)) supplied online which can be read on a computer or a hand held device.
	5
	-

	
	
	(ii) Telecommunications, broadcasting and information supply services other than (i) above.
	18
	-


16.
Thus effectively, if the drawings are downloaded through internet, then, IGST will be payable at 18%.

17.
With regard to valuation of these drawings for tax purposes and for the purpose of remittance to the supplier, the querist needs to obtain a certificate from their auditor/a chartered accountant.

18.
Whether it is import as goods or import as a download, IGST paid will be available as input/input service tax credit.

S. MURUGAPPAN
Encl.: As above

Sm/er

Disclaimer:- The above opinion is provided based on the information and documents made available to us by the querist and further based on the laws and rules prevalent as on date and the understanding of such provisions by the author and is meant for the private use of the person to whom it is provided without assuming any liability for any consequential action taken based on the views expressed here.
