OPINION

I.
QUERIST:

M/s. Redington (India) Limited, 

Redington House Centre Point, 

Plot Nos.8 & 11 (SP), Thiru. Vi. Ka Industrial Estate, 

Guindy, Chennai – 600 032.

II. 
FACTS:

1.
The querist regularly imports Headsets and Earbuds with Bluetooth facility. These are being classified under Heading 8517 62 90 of the First Schedule to the Customs Tariff Act regularly. Recently, in respect of one consignment imported through Air Cargo, Meenambakkam, when the faceless assessment was carried out, the customs authorities classified the goods under Heading 8518 30 00. The querist did not agree with the classification carried out. But, because of urgency to clear the goods, the said goods were cleared by paying duty under protest and they also have asked for issue of speaking order by the customs authorities at Air Cargo Complex, Chennai. 
2.
In the meantime, the Directorate of Revenue Intelligence, Visakhapatnam Regional Unit has sent a Communication to the querist stating that Bluetooth Wireless Headsets / Earphones being imported by the querist appear to be earphones with microphone and are classifiable under Heading 8518 30 00 and they have asked for details of the imports so far made by the querist for the period 02.02.2020 to 30.04.2022.
III.
QUERY:
In the above circumstances, the querist seeks to know appropriate classification for Bluetooth Headsets with Microphones and wireless earbuds.  

IV.
OPINION:
1.
It is seen from the samples of bills of entry and invoices provided by the querist that the goods imported are Bluetooth enabled earbuds [Elite Active 75t Model], Google pixel buds-Wireless earbuds [google brand] and Bluetooth headsets [Poly Voyager Brand].
2.
From the brochures for these products, it is clear that these operate based on Wireless Technology / Radio Transmission and reception. Or in other words, 
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these devices have transceivers inbuilt and they are not microphones or headphones simplicitor. The main headings for the competent classifications read as follows. 
8517 
TELEPHONE SETS, SMARTPHONES AND OTHER TELEPHONES FOR CELLULAR NETWORKS OR FOR OTHER WIRELESS NETWORKS: OTHER APPARATUS FOR THE TRANSMISSION OR RECEPTION OF VOICE, IMAGES OR OTHER DATA, INCLUDING APPARATUS FOR COMMUNICATION IN A WIRED OR WIRELESS NETWORK (SUCH AS A LOCAL OR WIDE AREA NETWORK), OTHER THAN TRANSMISSION OR RECEPTION APPARATUS OF HEADING 8443, 8525, 8527 OR 8528

8518 
MICROPHONES AND STANDS THEREFOR: LOUDSPEAKERS, WHETHER OR NOT MOUNTED IN THEIR ENCLOSURES: HEADPHONES AND EARPHONES, WHETHER OR NOT COMBINED WITH A MICRO PHONE, AND SETS CONSISTING OF A MICROPHONE AND ONE OR MORE LUUDSPEAKERS: AUDIO-FREQUENCY ELECTRIC AMPLIFIERS: ELECTRIC SOUND AMPLIFIER SETS

3.
Bluetooth enabled microphones and headsets, though prima facie appear to fall under Heading 8518 as microphones / headsets, the basic technology involved in such wireless headsets is by way of radio transmission / reception and such transceivers embedded in the form of chips / circuits provide the essential nature for these goods. 

4.
Considering this aspect, as early as in 2013, CBEC analysed the competing classifications, 8517 and 8518 for Bluetooth Wireless Headsets and clarified that the appropriate classification will be only under Heading 8517 62 by application of General Rules for Interpretation 1 (Note 3 to Section XVI), 3(b) and 6. The relevant portion of the circular is reproduced below. 
“Headphones combined with a microphone of heading 8518 carry only audio  signals  and  are  not an active part of a network, whereas a Bluetooth headset   with   mobile  telephony  function  is  an  active  part  of  a    wireless network, includes  a  software   part  for  the  wireless  network  and 
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simultaneously receives/transmits voice and data in a wireless network. Thus, "Bluetooth Wireless headsets for mobile phones / cell phones" equipped with communication device fully comply with the sub-heading 8517.62”.

A copy of the Circular No.36/2013-Cus., dated 05.09.2013 is enclosed to this opinion as ANNEXURE-1.

5.
In one of the Classification Ruling bearing No. NY N233055 dated 24.09.2012, the US Trade Commission has given precise reasoning for preferring Heading 8517 62 for such Bluetooth Headsets. The relevant extracts from the above ruling are reproduced below. 

“The Bluetooth stereo headset, Model number HBS-730, is a composite machine because it consists of several machines fitted together to form a whole (an earphone, a chipset, and a microphone) which perform complimentary functions described in different headings of Section XVI of the Harmonized Tariff Schedule of the United States (HTSUS). In accordance with Note 3 to Section XVI, composite machines are classified as if consisting only of the component which performs the principal function. It is the opinion of this office that the principal function of the Bluetooth stereo headset is to receive and transmit radio signals to and from the cell phones and Bluetooth enabled music playback devices to which they are paired. The said function is performed by the chipset, as a transceiver, enabling hands-free telephony and communication with Bluetooth music devices. Transceivers are classified in subheading 8517.62, which provides in part for transmission and reception apparatus… including apparatus for communication in a wired or wireless network. While earphones and microphones are classified in heading 8518, that heading does not fully describe the merchandise at issue because it does not account for transceivers. Since the transceiver enables the headset to perform functions that distinguish it from the headsets classified in heading 8518, those functions being voice activated dialing, answering, rejecting and ending calls, and auto reconnect, the Bluetooth stereo headset is classifiable within subheading 8517.62, as a transceiver”.

A copy of the above Ruling is enclosed to this opinion as ANNEXURE-2.
6.
It may be noted that US Trade Commission has given yet another Ruling bearing No. NY N022195 dated 20.02.2008 to the same effect. A copy of this Ruling is enclosed to this opinion as ANNEXURE-3.
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7.
For Earbuds also, US Trade Commission has confirmed classification under Heading 8517 62. A report in this regard, is enclosed to this opinion as ANNEXURE-4.

8.
As a matter of fact, in the Classification Opinions published by the World Customs Organisation, the Apex World Customs Body has categorically held that Wireless Headsets will fall under Heading 8517 62 by application of General Rules for Interpretation 1, 3(b) and 6 read with Note 3 to Section XVI. A copy of the Classification Opinion issued by the World Customs Organisation is enclosed to this opinion as ANNEXURE-5.

9.
In the light of all the above, there is no basis to hold that Bluetooth wireless headsets or Earbuds are to be classified under Heading 8518. Explanatory Notes to Heading 8518 under ‘Headphones and Earphones’ specifically state that that Heading covers headphones and earphones, whether or not combined with a microphone, for telephony or telegraphy. There is no reference here to radio or wireless transmission or reception at all. The Relevant Extracts are enclosed to this opinion as ANNEXURE-6. 
10.
Accordingly, in light of the Classification Opinion given by the World Customs Organisation and the various Rulings referred to above as well as the Explanatory Notes to the HSN, appropriate classification for Bluetooth Headsets and Earbuds will be only under Heading 8517 62. 

11.
It appears that this year, Indian Government amended the scope of Heading 8518 and incorporated wireless headsets as well as wired headsets at eight digit level. Such incorporation is not in accordance with the prescribed HSN Code as participating Member countries are permitted to have further        sub-divisions of products only within the scope of six digit level headings of HSN. 
12.
As per Article 3 of the International Convention on the Harmonized Commodity Description and Coding System, “Although no changes may be made to the Harmonized System itself, there is nothing to prevent a Contracting Party from establishing additional subdivisions in its nomenclature to identify certain goods which could not be given separate status in the Harmonized System Nomenclature. Such measures may be necessary, in particular, to reflect tariff policy provisions or international trade developments relating to specific products. Paragraph 3 stipulates that additional subdivisions may only distinguish goods beyond the level of the existing HS subheadings, any code ascribed to them taking the form of an addition to the 6-digit HS code (for example, a 7th (or 7th  and 8th) digit”.
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13.
But, considering the fact that the Indian Government has already introduced headings in this regard, though contrary to the HSN scope, it appears that customs authorities may insist for classification of wireless headsets under Heading 8518 30 11 or 8511 30 19 from 01.05.2022 (the date of amendment). But, in any case, prior to these amendments, the clarification issued by CBIC in 2013 will be relevant and applicable for all assessments with full force. 
14.
Or in other words, in respect of assessments made prior to 01.05.2022, the appropriate classification of Bluetooth / Wireless Headsets will be under Heading 8517 62.

S. MURUGAPPAN   

Encl.: As above

Sm/er

Disclaimer:- The above opinion is provided based on the information and documents made available to us by the querist and further based on the laws and rules prevalent as on date and the understanding of such provisions by the author and is meant for the private use of the person to whom it is provided without assuming any liability for any consequential action taken based on the views expressed here.
