OPINION

I.
QUERIST:

M/s. J.K. Fenner (India) Limited, 

Khivraj Complex II, 5th Floor, 

480, Anna Salai, Nandanam, 

Chennai – 600 035.

II. 
FACTS:

1.
The querist imported certain rubber raw materials from Arlanxeo Netherlands B.V (ARL).

2.
Supply effected from United States of America and the Port of Import is Chennai, India. Corresponding customs duties have been paid at the time of import.

3.
Subject material has been imported in 3 different consignments and the querist found the material is defective after testing and sample run.

4.
The same has been explained to supplier and they have agreed to take back the unused material.

5.
ARL asking the querist to ship the material to their another buyer in Shanghai, China.

 

III.
QUERY:
1.
Can the querist ship the material to China buyer on FOB basis and apply for duty refund under Section 74?

2.
If yes, how the transaction should happen considering GST, Customs and IT angles so that they can be completed smoothly.

3.
Any other advice to carry out the transaction effectively.


Querist want the Circular No.72/2002-Cus., dated 01.11.2002 issued by CBIC to be considered.
-2-
IV.
OPINION:
1.
The goods imported can be re-exported under claim for drawback in terms of Section 74 of Customs Act, 1962. The drawback permissible will be 98% of the duties paid, in case the materials / goods have not been taken for use after their import. In case they have been taken up for use, then, there will be proportionate reduction in the drawback payable. 
2.
In the querist’s case, it is stated that the materials sought to be re-exported are not put to use  as they are not up to their required specification / standard. Accordingly, the unused material can be re-exported with 98% claim of the duties paid for return as drawback. 

3.
At the time of filing of the shipping bill, declarations as mentioned in Rule 4 of Re-export of Imported Goods (Drawback of Customs Duties) Rules, 1995 are to be given. A copy of the relevant Rule is enclosed to this opinion as Annexure-1.
4.
It is to be ensured that the goods, which are sought to be exported can be identified with reference to the original import documents, such as, bill of entry, invoice / examination report, if any and packing marks. These details are to be incorporated in the examination report to be given at the time of examination of the goods brought for export. Subsequent to the export of  these goods, in terms of shipping bill filed under claim for drawback, a claim has to be filed along with supporting documents as stipulated in Rule 5 of the above rules. A copy of the relevant Rule is enclosed to this opinion as Annexure-2. Sub-Rule (2) of Rule 5 clearly specifies what are the documents to be filed. All these documents, as applicable, are to be filed with the claim. As clarified by CBIC, the goods can be exported from any port and to any other third party. 
5.
When clarifications were asked regarding payment for these goods, the querist has clarified that the major part of the value, which is remitted / being remitted to the supplier will be reimbursed and that the cost involved for re-export and other expenses will be adjusted in the calculation. It is also learnt that the third-party buyer will offer reduced price for these goods and it appears that the same is likely to be received by the querist directly or alternatively, the payment may be made by the third party buyer directly to the Netherland supplier.
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6.
In any case, all these adjustments have to be clearly specified in the letter to be given to the Reserve Bank of India through the foreign exchange dealer (querist’s bank branch). Since the net outflow is more than the inflow, in the chain of these transactions, justification for the same needs to be clearly explained, so that, the Reserve Bank of India gives approval for adjustment / further remittance to the Netherland supplier and / or for export of these goods, without involving remittance. In this connection, Reserve Bank of India Master Circular with regard to export of goods or services, as amended, may be seen. Extracts from the Master Circular are enclosed to this opinion as Annexure-3. After getting approval from the Reserve Bank of India for these adjustments, the shipping bill for export can be filed. 
S. MURUGAPPAN   

Encl.: As above

Sm/er

Disclaimer:- The above opinion is provided based on the information and documents made available to us by the querist and further based on the laws and rules prevalent as on date and the understanding of such provisions by the author and is meant for the private use of the person to whom it is provided without assuming any liability for any consequential action taken based on the views expressed here.
