OPINION

I.
QUERIST:


M/s. Rolex Logistics Private Limited,

No.85, 1st Floor, 5th Main, 1st Cross, 

Domlur 2nd Stage,

Bangalore – 560 071.

II. 
FACTS:
1.
One of the querist’s prospective client wants them to import few Tool Boxes by acting as their IoR, to be used at their Indian customers premises for installation, erection and commissioning of equipment and thereafter, these tools have to be returned to the querist to stock and issue later for another new customer equipment installation for a pre-determined period of time. The querist has to deliver this to their customer and on completion of the project they have to get back these tools and retain in their warehouse.
2.
The supplier has not informed about the end of life for these tools and they wish to have the title of these tools to be held by them at all point of time. 

III.
QUERY:

In the above context, the querist needs clarifications on the following.

(i) What are the details the querist need to collect from the client? 
(ii) Is the querist permitted to hold on to the tools in capacity of an IoR? 
(iii) If yes, the permissible time and also are the querist entitled to take duty drawback if re-exported within two years with prior intimation to customs as returnable after use?
(iv)
In regard to documentation, can the querist issue the tool box to customer or the Installation Engineer (with or without GST Number) on Returnable Delivery Challan and use the same while collecting / returning back the tool box to their warehouse (within max 3-5 months’ time)?
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IV.
OPINION:
1.
To examine the scope to import these goods for the purpose indicated, it is necessary to know the exact description and function of each item to be imported.

2.
From the information provided, it is obvious that these tools / tool boxes are not new, but, are being used repeatedly for erection and installation work. As such, in the condition they are imported, they will be treated as “second hand goods”. The policy for second hand goods as given in Paragraph 2.31 of the current Foreign Trade Policy is enclosed to this opinion as Annexure-1.
3.
From Paragraph 2.31, it can be seen that all second-hand capital goods, other than Desktop Computers, their Parts, Air Conditioners, Diesel Generating Sets, Electronics and IT Goods notified under the Electronics and IT Goods (Requirements of Compulsory Registration) Order, 2012 and Refurbished / Re-conditioned Spares of Capital Goods, can be imported freely without any licence restriction. The definition of “Capital Goods” is given in Paragraph 9.08 of the current Foreign Trade Policy. The relevant extract is enclosed to this opinion as Annexure-2.
4.
As per the definition contained in Paragraph 9.08, goods required for rendering services will come within the scope of capital goods. If the tools sought to be imported satisfy the definition as above, then, they can be imported without any restriction under the Foreign Trade Policy. Therefore the querist should obtain complete details relating to description, use and age of each tool/equipment to be imported from the supplier.
5.
It should be possible for the querist to import the goods as importer on record and supply the tools to various customers for erection and installation work. After completion of the work by an individual customer, these can be taken back by the querist and then, reused, as and when required. 

6.
It may be noted that since supply does not involve any sale or consideration between the querist and the customer, the goods can be transported as other than taxable goods under challan/bill of supply but, however, by providing necessary details, as provided for in Rule 49 of CGST Rules, 2017. After use, the customer also can return the tools to the querist in a similar manner with a new bill of supply as contemplated in the above rule. 
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7.
With regard to re-export and claiming of drawback, it may be noted that in terms of Section 74 of Customs Act, 1962, drawback of the duty paid will be available subject to the conditions prescribed therein including identification of the goods imported. It may be necessary that the tools carry identification marks for this purpose which can be recorded at the time of import. 
8.
It also may be noted that once the goods are taken for use and then, re-exported, there is a gradual reduction in the percentage of drawback granted. The rates of drawback for re-export within specific periods are specified in Notification No.19/1965-Cus. dated 06.02.1965. A copy of this notification is enclosed to this opinion as Annexure-3.

9.
As can be seen from the notification, if the goods are re-exported after more than 15 months, but, not more than 18 months, drawback of duty granted will be 60%. After 18 months if the goods are exported, there is no drawback available. 
10.
Attention of the querist is also invited to the Notification No.72/2017-Cus., dated 16.08.2017, which permits duty free import of leased machinery, equipment and tools. A copy of this notification is enclosed to this opinion as Annexure-4. This will be applicable for machinery including tools when imported on lease for use in execution of any contract.

11.
However, it may be noted that in the facts of the present case as indicated by the querist, this notification may not be applicable to the goods sought to be imported. 
S. MURUGAPPAN
Encl.: As above

Sm/er

Disclaimer:- The above opinion is provided based on the information and documents made available to us by the querist and further based on the laws and rules prevalent as on date and the understanding of such provisions by the author and is meant for the private use of the person to whom it is provided without assuming any liability for any consequential action taken based on the views expressed here.
