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1.
FACTS

Querist imports from their principals Gears described as ‘Final Gear Kit, Differential’ in the supplier’s invoices on regular basis. Actually, the goods imported are Ring Gear and Pinion Gear for use in Rear Axle Assembly. For nearly two decades the querist has been classifying these gears under Chapter Heading 8483. It is reported that now the Directorate of Revenue Intelligence (DRI) has taken up an investigation and the officers of the agency are insisting that these gears, which find use in automobile applications, are to be correctly classified under 8708 50 00. On the basis of this, DRI has asked the querist to pay the differential duty with interest.
2.
QUERY
2.1
In the above context the querist would like to know the appropriate classification for these gears. The querist also has made available a detailed write-up with regard to the items imported covering their views as well as DRI’s views. They also have referred to the decisions of the Tribunal given in the cases of Best Cast (P) Ltd. [2001 (127) E.L.T. 730 (Tri.-Chennai) and Hero MotorCorp Ltd. [2021 (12) TMI 490 - CESTAT MUMBAI.
2.2
In this connection, a discussion through Microsoft Teams App also was held on 03.01.2023 with the officials of the querist.
3.
OPINION
3.1
COMPETING CLASSIFICATIONS
a.
The goods are described by the supplier of the querist as “Final Gear Kit, Differential”. The actual items imported are “Ring Gear” and “Pinion Gear”. It is reported that these gears are assembled with other parts procured viz. ‘case sub-assembly parts’ and ‘carrier sub-assembly parts’ as well as ‘differential sub-assembly parts’, and then the final product that emerges is ‘Rear Axle Assembly with differential’. It is an admitted position that these gears are designed and meant for automobile applications.

b.
In the above factual back ground, the competing classifications proposed by the querist and the investigating agency are reproduced below.
Classification claimed by the querist

8483 40 00 - 
Gears and gearing, other than toothed wheels, chain sprockets and other transmission elements presented separately; ball or roller screws; gear boxes and other speed changers, including torque converters.
Classification proposed by DRI
8708 50 00 - Drive-axles with differential, whether or not provided with other transmission components, non-driving axles; parts thereof.
3.2
LEGAL PROVISIONS
i.
The main heading 8483 of the schedule to Customs Tariff Act reads as follows:
84.83
Transmission shafts (including cam shafts and crank shafts) and cranks; bearing housings and plain shaft bearings; gears and gearing; ball or roller screws; gear boxes and other speed changers, including torque converters; flywheels and pulleys, including pulley blocks; clutches and shaft couplings (including universal joint).
ii.
Similarly, the main heading 8708 reads as follows:
87.08 
Parts and accessories of the motor vehicles of headings 87.01 to 87.05
iii.
In the HSN Explanatory Notes it is stated that the goods covered by 8483 are mainly:
(i)
Certain mechanical parts which are used in the transmission of power from an external power unit to one or more machines.( emphasis added)
(ii)
Certain internal parts of a machine( emphasis added), used to transmit power to the various parts of the same machine. 
iv.
In the explanatory notes under the category of goods excluded from 84.83, the following is stated against Sl.No.(b).
“(b) Transmission equipment of the kinds described above (gear boxes, transmission shafts, clutches, differentials, etc.), but which are designed for use solely or principally with vehicles or aircraft (Section XVII); it should, however, be noted that this exclusion does not apply to internal parts of vehicle or aircraft engines - these parts remain classified in this heading.

Thus, a crank shaft or a cam shaft remains in this heading even if it is specialised for a motor car engine; but motor car transmission (propeller) shafts, gear boxes and differentials fall in heading 87.08.

It should further be noted that transmission equipment of the type described in this heading remains classified here even if it is specially designed for ships.”

v.
Under 8708 various parts and accessories of motor vehicles are mentioned and it is clearly explained under the above heading that 

“This heading covers parts and accessories of the motor vehicles of headings 87.01 to 87.05, provided the parts and accessories fulfil both the following conditions:
(i) They must be identifiable as being suitable for use solely or principally with the above-mentioned vehicles; 

and (ii)
They must not be excluded by the provisions of the Notes to Section XVII (see the corresponding General Explanatory Note).”

vi.
Illustrative list of various parts covered under the above heading also is provided in the Explanatory notes and the same is attached as Annexure-A to this opinion.

vii.
From the illustrative list it can be seen that the following are included under 87.08:

(D)
Gear boxes (transmissions) of all types (mechanical, overdrive, preselector, electro-mechanical, automatic, etc.); torque converters; gear box (transmission) casings; shafts (other than internal parts of engines or motors); gear pinions; direct-drive dog-clutches and selector rods, etc.
(E)
Drive-axles, with differential; non-driving axles (front or rear); casings for differentials; sun and planet gear pinions; hubs, stub-axles (axle journals), stub-axle brackets.

(F)
Other transmission parts and components (for example, propeller shafts, half-shafts; gears, gearing; plain shaft bearings; reduction gear assemblies; universal joints). But the heading excludes internal parts of engines, such as connecting-rods, push-rods and valve lifters of heading 84.09 and crank shafts, cam shafts and flywheels of heading 84.83.”


In terms of Note 1(l) to Section XVI, articles covered by Section XVII (wherein chapter 87 falls) are excluded from Section XVI and consequently, from chapter 84. 
With regard to classification of ‘Parts and Accessories’ under Section XVI the following provisions are mentioned in the HSN Explanatory Notes.

“It should be noted that Chapter 89 makes no provision for parts (other than hulls) or accessories of ships, boats or floating structures. Such parts and accessories, even if identifiable as being for ships, etc., are therefore classified in other Chapters in their respective headings. The other Chapters of this Section each provide for the classification of parts and accessories of the vehicles, aircraft or equipment concerned.

It should, however, be noted that these headings apply only to those parts or accessories which comply with all three of the following conditions:

(a)  They must not be excluded by the terms of Note 2 to this Section (see paragraph (A) below).
and (b) They must be suitable for use solely or principally with the articles of Chapters 86 to 88 (see paragraph (B) below).
          and (c) They must not be more specifically included elsewhere in the Nomenclature (see paragraph (C) below).”
viii.
In Note 2, which refers to the exclusions from Section XVII, the following is stated against Note 2(e).
“(e) Machines or apparatus of headings 84.01 to 84.79, or parts thereof, other than the radiators for the articles of this Section; articles of heading 84.81 or 84.82 or, provided they constitute integral parts of engines or motors, articles of heading 84.83;”

ix.
Or in other words, articles specified under 8483 are excluded from the scope of Section XVII only when they are integral parts and engines or motors.

3.3
ANALYSIS OF THE LEGAL PROVISIONS
a.
A reading of the exclusions given under 8483 against SL.No.(b) and Note 2(e) to Section XVII will make it absolutely clear that articles of heading 8483 bearing the same description will get excluded only when they constitute integral parts of engines or motors. Otherwise, when they are designed for use solely or principally with a vehicle they will fall only under Section XVII and consequently, under chapter 87.

b.
The explanatory notes to heading 8708 referred to earlier which state that the twin conditions of the item being suitable for use solely or principally with vehicles and they are not excluded by the provisions of notes to Section XVII will be relevant here.
c.
Broadly, the concept is that gear, pinions etc. which form part of machines covered under chapter 84 need to be classified under chapter heading 8483, under machinery chapter. On the other hand, other transmission parts which are not parts of machinery but are parts of vehicles or aircraft etc., therefore, go outside the scope of 8483. The only exclusion provided is integral parts of engines and motors. This is so because even if engines and motors are used in automobiles/ vehicles, such engines and motors by themselves are machinery specified under chapter 84 and consequently, the internal transmission parts of such engines and motors are classified under 8483. 

d.
It is also to be noted that the examples given against Sl. Nos. (D) and (F) are only illustrative and not exhaustive. Or in other words, the list does not contain ALL parts and accessories of motor vehicles falling under 8708.

e.
Taking into consideration the above legal provisions and applying them to the facts of the present case it will become evident that these gears are to be classified under 8708 5000 only for the following reasons.
A)
They are solely designed for use in automobiles.

B)
As transmission parts described in 84.83 but designed for use in automobiles, they are excluded from 84.83 by operation of exclusion category (b) under the exclusions mentioned under 84.83 in the Explanatory notes.

C)
In terms of Note 2(e) to Section XVII they are not excluded from Section XVII and hence from Chapter 87.

D)
These satisfy the three conditions enumerated in the Explanatory notes for classification as “parts of automobiles”.

4.
VIEWS OF THE QUERIST
i.
The querist’s stand is that gears and gearing are specifically mentioned under heading 8483 40 and the HSN explanatory notes refer to coverage of all types of gears under Sl. No. (c) of the notes. The querist also has referred to the interpretative note 3(a) where it is provided that specific description is to be preferred to a generic description.
ii.
All these grounds will not have any impact for the specific reason that any type of transmission part (excluding integral parts of engines and motors), which are used in automobile are specifically excluded in the excluded category under 8483. This is in line with Section note 1(e) to section XVII. Therefore, irrespective of the mention of the name ‘gear’ under 84.83, if the gears are designed for use solely or principally in automobile application, they get excluded from 8483.

iii.
The decision in the case of Best Cast (P) Ltd. which is referred to by the querist has not dealt with the issue on merits and after taking into consideration the legal submissions put forth by the department as appellant before Cestat. The relevant portion of the decision is reproduced below:
“2. The grounds taken in the appeal are as follows :- 

“(1) As per section note 1(k) to Section XVI, the said section does not cover articles of Section XVII. It is not in dispute that gear box/clutch are parts of motor vehicles falling under Section XVII/Ch. 87. Therefore, the same are excluded from the scope of Section XVI, as per section note 1(k) to Section XVI stated above.

(2) As per section note 2(e) to Section XVII, the expression parts and accessories do not apply to articles of heading No. 84.83, provided they constitute integral parts of engines of motors. As per this note, gear box and clutch though specified under heading 84.83 are not excluded from the expression parts and accessories under Chapter 87, as the said goods are not integral part of engine or motor. Therefore, they are correctly classifiable under heading 87.08 as parts of motor vehicles.

(3) The HSN also contains similar explanatory notes as stated above viz. section note 2(e) to Section XVII (P.1409) AND Section Note 1(e) to Section XVI (P.1129), the HSN explanatory notes have persuasive value for determining the classification under Central Excise Tariff. The Explanatory Notes at p. 1433 clearly states that gear box and clutches for motor vehicle falls under heading 8708. The impugned gear-box and clutch meant for motor vehicles are therefore, classifiable under heading 87.08 even as per the HSN Notes.” 

… … …  

4. We have considered the material on records, submissions made and find that the subject goods are parts of gear box and clutch which are classifiable under Heading 8483.00, therefore, these items cannot be said to be articles of Section XVII, which are not excluded by Section Note 1K to Section XVI. Therefore, we find no merit in the grounds urged in the appeal filed by the Revenue when the gear box is classified under heading 8483.00, parts thereof as per Notes have to be classified thereunder and not as parts of Motor vehicle under Chapter 87 as proposed in the Revenue appeal. The parts are not understood as parts of motor vehicle but are understood as parts of gear box and therefore, not only by reading of interpretation of Chapter Notes as conducted by Commissioner (Appeals) but also by commercial parlance, the goods will get classified as parts of gear box under Heading 8483.00. Therefore, we find no reason to uphold the present appeal.”
iv.
From the above, it will be very clear that there is a general assumption made by the Tribunal with regard to the classification of gear boxes and clutches under heading 84.83 and there is total non-consideration of the legal provisions relied upon by the department. Though the Tribunal has stated that they have considered the legal submissions, for what reasons they have rejected them and how they are not relevant have not been explained in the order. To this extent, it can be stated that the decision given in the above case is sub silentio. If a decision which is not express and is not founded on reasons nor it proceeds on consideration of issue can be treated as suffering the vice of sub silentio i.e. passing of an order without proper deliberation and without argument and without reference to the crucial issues of the rules and any citation of authority. In this regard, useful reference can be made to the judgment of the Supreme Court in the case of Synthetics and Chemicals Ltd. reported in MANU/SC/0616/1991 which is attached as Annexure-B to this opinion. Also, the relevant extracts are reproduced below. 
“5. Does this principle extend and apply to a conclusion of law, which was neither raised nor preceded by any consideration. In other words can such conclusions be considered as declaration of law? Here again the English Courts and jurists have carved out an exception to the rule of precedents. It has been explained as rule of sub-silentio. A decision passed sub-silentio, in the technical sense that has come to be attached to that phrase, when the particular point of law involved in the decision is not perceived by the Court or present to its mind' (Salmond 12th Edition). In Lancaster Motor Company (London) Ltd. v. Bremith Ltd. 1941 1KB 675, the Court did not feel bound by earlier decision as it was rendered 'without any argument, without reference to the crucial words of the rule and without any citation of the authority'. It was approved by this Court in Municipal Corporation of Delhi v. Gurnam Kaur MANU/SC/0323/1988: AIR1989SC38. The Bench held that, 'precedents sub-silentio and without argument are of no moment'. The Courts thus have taken recourse to this principle for relieving from injustice perpetrated by unjust precedents. A decision which is not express and is not founded on reasons nor it proceeds on consideration of issue cannot be deemed to be a law declared to have a binding effect as is contemplated by Article 141 Uniformity and consistency are core of judicial discipline. But that which escapes in the judgment without any occasion is not ratio decidendi. In Shama Rao v. State of Pondicherry AIR 1967 SC 1680 it was observed, 'it is trite to say that a decision is binding not because of its conclusions but in regard to its ratio and the principles, laid down there-in'. Any declaration or conclusion arrived without application of mind or preceded without any reason cannot be deemed to be declaration of law or authority of a general nature binding as a precedent. Restraint in dissenting or overruling is for sake of stability and uniformity but rigidity beyond reasonable limits is inimical to the growth of law.”

Apart from this, the Tribunal has wrongly relied on the principle of ‘commercial parlance’ to decide this matter. In the absence of statutory definitions and provisions recourse can be taken to ‘commercial parlance’ and not otherwise. In this connection the following extracts from the judgment of the Madhya Pradesh High Court in the case of Panama Chemical Works reported in 1992 (62) E.L.T. 241 (M.P.) will be relevant.

“26. Now, in respect of classification of goods it has been the consistent view that the general principle of interpretation of tariff entries occurring in a Taxing Statute is a commercial nomenclature and understanding between persons in the trade. But it is also a settled legal position that the said doctrine of commercial nomenclature and trade understanding should be departed from in a case where the statutory content in which the tariff entry appears, requires such a departure. As such in cases where the application of commercial meaning or trade nomenclature runs counter to the statutory context in which the said word was used then the said principle of interpretation should not be applied. Trade meaning or commercial nomenclature would be applicable if a particular product description occurs by itself in a tariff entry and there is no conflict between the tariff entry and any other entry requiring to reconcile and harmonise that tariff entry with any other entry. The Supreme Court has reiterated the aforesaid view in a recent case of Akbar Badruddm Jiwani v. Collector of Customs - 1990 (47) E.L.T. 161. In the same judgment the Supreme Court has held that although it is the settled position of law that the words used in Taxing Statute have to be understood in the common parlance or commercial parlance but such a trade understanding or commercial nomenclature can be given only in cases where the word in the Tariff Entry has not been used in a scientific or technical sense and where there is no conflict between the words used in the Tariff Entry and any other entry in the Tariff Schedule. In the aforesaid case the Supreme Court took into consideration the various entry items and held that the calcareous stone as mentioned in ITC Schedule has to be taken in scientific and technical sense as therein the said stone has been described as of an apparent specific gravity of 2.5 or more. Therefore, the word ‘marble’ has to be interpreted in the scientific or technical sense and not in the sense commercially understood or as meant in the trade parlance.”

A copy of the above judgment is attached as Annexure-C. 

In the light of the above, the decision in the case of Best Cast Ltd cannot be treated as a precedent.
v.
Though the appeal filed by the department before the Supreme Court was dismissed by the Supreme Court without providing any reasoning, for the reasons stated already the decision in the case of Best Cast (P) Ltd. will not constitute a precedent.
vi.
The decision of Hero MotorCorp Ltd. reported in 2021 (12) TMI 490 - CESTAT MUMBAI was rendered in a situation where the department was not having sufficient evidence to support its case. Or in other words, in the absence of factual data to conclude that the parts are solely or principally used in motorcycles, the Tribunal arrived at the conclusion that the products should be classified under chapter 84. As such that decision will be distinguishable with the facts of the present case. Para 15 of the above decision which is relevant in this regard is reproduced below.
“15. It is apparent that the imported goods are not solely or principally employable only for the production of ‘motorcycles’ and, except for familiarity with the business activities of the importer or the elaboration in the invoice, is not easily ascribable to usage in motor vehicles. The absence of a finding that the impugned goods are, from their description, best described as ‘parts and accessories’ of ‘motorcycles’ invalidates the proposed classification by failing to discharge the onus of determining the appropriate tariff item to qualify as a rival to the claimed classification. The exclusion note is not a tenable alternative to fulfillment of this obligation on the part of customs authorities.”

Also, a copy of this decision is attached as Annexure-D.
5.
VIEWS OF DRI
i.
The investigating agency has referred to the scope of heading 8708 where drive-axles with differential and their parts are mentioned. They also have referred to the suppliers’ mentioning of the classification of these products under 8708 50 and thus, has pointed out that the parent company itself has adopted classification under chapter 8708 and hence, the Indian counterpart has to take a consistent stand with the manufacturer’s classification. The investigating agency also has referred to a ruling given by the U.S. Trade Commission where similar goods were held to be classifiable under 8708.
ii.
These views of the investigating agency have considerable legal and factual backing.

6.
BOARD INSTRUCTIONS

Further, the clarification given by Board in its Instructions No.1/2022-Customs dated 05.01.2022 will be relevant and the instructions have to be taken as a whole. It is true that the circular says that the classification should not be decided merely based on end-use test. In the case in hand there is a specific condition incorporated in the HSN explanatory notes and Chapter notes and Section notes with regard to such end-use and therefore, this reference to end-use in CBIC circular will not have relevance in this case. It may have an application for example in the case of a battery where the battery may be intended for use in automobile but still battery is classified under the heading ‘batteries’ in chapter 85 because there is no exclusion of batteries based on end-use, in chapter 85. The same thing cannot be applied to transmission parts referred to in chapter 84 because of specific exclusion of such parts from 8483 if they are solely or principally designed for use in automobiles. 
7.
CONCLUSION
7.1
In the light of the facts of the present case and the legal provisions referred to in this opinion, in our view, the appropriate classification for these gears will be only under heading 8708 5000 as contended by DRI. The querist can consider payment of duty with interest before issue of show cause notice and inform the DRI in case they agree with our view, so that the issue is closed before issue of any show cause notice invoking penal provisions. This can be done in terms of Section 28(2) of Customs Act 1962.
7.2
It also may be noted that it may be difficult to sustain any demand beyond a period of two years since for years together the querist has been adopting the same classification irrespective of change in the duty structure and in matters of classification it is difficult to establish suppression of facts or misstatement.
7.3
Accordingly, DRI can be persuaded to accept duty payments for the two-year period as per Section 28 of Customs Act 1962.

8.
ADDITIONAL CLARIFICATIONS
8.1
Subsequent to the discussions, the querist sought clarification with regard to the following items also.
i.
Gear

ii.
Input Shaft

iii.
Piece Gear

iv.
Gear Counter

v.
Shaft Output

vi.
Gear, differential side


It is reported that all these are internal parts of gear box for motor vehicle.

8.2
For the detailed reasons specified in this opinion, these also will be classifiable under Chapter “8708” as “Transmission Parts for Automobiles” and at eight-digit level the classification will be “8708 4000”.
S. MURUGAPPAN

sm/ss

Disclaimer:- The above opinion is provided based on the information and documents made available to us by the queriest and further based on the laws and rules prevalent as on date and the understanding of such provisions by the author and is meant for the private use of the person to whom it is provided without assuming any liability for any consequential action taken based on the views expressed here.
