OPINION

I.
QUERIST:


M/s.Fichtner Consulting Engineers (India) Pvt. Ltd.,

9th Floor, Menon Eternity,

165, St. Mary's Road, Alwarpet,

Chennai – 600 018.

II. 
FACTS:
1.
The querist is entering into a contract with New Venture Fund, a company incorporated and existing in the District of Columbia, United States, having its registered office at 1828 L Street, Suite 300-A, Washington, DC, United States for providing services towards, 

(i) Development of Database of TPP Candidates and their Groups suitable for repurposing; + Design of Financial Model. 

(ii) Development of Financial Model + A report on Repurposing Pathways with various technological options for classified TPP groups basis the financial model developed (including assessment of capacity needs and repurposing benefits etc.) + Two (2) stakeholder convenings. 

(iii) 
Development of Scheme Document for Repurposing Thermal Power Plants in India + Two (2) stakeholder convenings.
2.
In this connection, they have enclosed a draft of the contract to be entered into with the service recipient without having clauses relating to applicable law and jurisdiction. 
III.
QUERY:

In the above context, the querist needs clarifications on the following.

 
(i)
Whether not having a specific clause about the jurisdiction and applicable law will help the querist to avoid being sued in US Courts?

(ii)
Instead of the US client issuing an order to the querist, if the querist issues an offer it becomes a primary party of contract. Can this be interpreted that India will be jurisdiction and Indian Law will be the applicable law since the querist will be the primary party?
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IV.
OPINION:
1.
In cross-country civil contracts, it is always advisable to have clauses relating to applicable law as well as jurisdiction incorporated. Otherwise, in cases of dispute, the issue will get bogged down at the preliminary stage itself involving determination of applicable law as well as jurisdiction.

2.
Selection of applicable law as well as jurisdiction depends upon various factors including as to who is likely to sue in the first place in case of a breach. It can be the service recipient or alternatively it can be the service provider. Depending upon each case, one has to decide the likelihood of a person moving a dispute resolution forum and based on that aspect, one of the parties, that is the service recipient or the service provider will become the defendant.

3.
Therefore, keeping the above in mind, one has to decide the applicable law as well as jurisdiction by taking to account the factors related to (1) convenience, (2) preferred and efficient judicial system and (3) ease of enforcement of decisions.

4.
In the present case, if the service recipient is more likely to initiate legal proceedings, then, he may prefer his State Law in US. On the other hand, if the querist is more likely to initiate legal proceedings, then, the preferred place has to be India.

5.
The process involved in suits involving disputes will vary from country to country. Similarly, the time taken for arriving at a decision will depend upon the pendency levels in a particular court and its method of functioning.

6.
As far as the Indian Judicial System is concerned, Section 20 of the Code of Civil Procedure provides for filing a suit before a court within the local limits of whose jurisdiction the defendant resides or the cause of action arose. The relevant Section is enclosed to this opinion as Annexure.

7.
It also has to be remembered that at the same time, when the issue is taken to the court on the point of jurisdiction, depending upon the judicial system, the courts can take independent decision with regard to the capacity to initiate proceedings in a particular country, if the other party/defendant raises the question of jurisdiction.
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8.
In the above background, following are the answers for the queries raised.

(i)
Having a specific clause about the jurisdiction and applicable law will definitely help the querist to avoid being sued in US Courts. Absence of such a clause will always tend to benefit the service receiver and the US Courts will be inclined to provide the preferred jurisdiction to the State resident there.

(ii)
It is not necessary because the querist issues the order and the US client accepts the order, automatically the jurisdiction will be India. As already pointed out, it depends upon the fact, as to who is the defendant or who is sued. Further, the Indian Code of Civil Procedure as mentioned earlier extends jurisdiction to the local court where the defendant resides or cause of action arose. But that will be the case only if the issue is raised in an Indian Court.

9.
Most of the International Contracts now provide for Arbitration Clauses instead of specifying a particular jurisdiction/particular court in a specific country. Arbitral Awards are accepted and implemented in more countries and such arbitration can be held in a neutral country. There are numerous Arbitration Rules and Arbitration Centres, such as, those relating to International Chamber of Commerce, the London Court of International Arbitration, Singapore International Arbitration Centre and Hong Kong International Arbitration Centre.

10.
Therefore, in our view, it will be advisable for the querist to incorporate arbitration clauses providing for arbitration in a neutral country. Without specifying the applicable law and the method of dispute resolution in the contract, the querist will expose themselves to long drawn-out litigation in the case of any dispute.

S. MURUGAPPAN

Encl.: As above

Sm/er

Disclaimer:- The above opinion is provided based on the information and documents made available to us by the querist and further based on the laws and rules prevalent as on date and the understanding of such provisions by the author and is meant for the private use of the person to whom it is provided without assuming any liability for any consequential action taken based on the views expressed here.
