OPINION

I.
QUERIST:

M/s.Danfoss Power Solutions India Pvt. Ltd.,

Gate No.94-100, High Cliff Industrial Estate, 

Wagholi-Rahu Road, Village Kesnand, 

Pune – 412 207, Maharashtra.


II. 
FACTS:
1.
The querist is a part of Danfoss Group Companies across the world and Danfoss A/S is the Parent Company in Denmark for the group companies. The querist i.e., Indian Company has entered into a Brand and Trademark Royalty Agreement with the Parent Company, who owns Danfoss Brand and “Engineering Tomorrow” Trademarks. The agreement entered into in 2022 provides for payment of a continuing royalty at 2.5% on net sales made by the Indian Company of its manufactured products. The Indian Company imports various components from other group companies for making these products.  

2.
In this context, an SVB Order was issued in 2015 confirming acceptance of the transaction value. After examination of the documents and details provided by the company, the company has made available a copy of the above Royalty Agreement and also the SVB Order dated 08.12.2015 issued by the Deputy Commissioner of Customs (SVB).
III.
QUERY:

In the above context, the querist would like to know whether in the light of the Royalty Agreement entered into in 2022, the matter is to be referred to Special Valuation Branch.  
 
IV.
OPINION:
1.
In terms of Section 14 of Customs Act, transaction value in respect of goods supplied will be accepted when the buyer and seller are not related. In respect of cases where they are related, the Customs Valuation Rules notified in this regard need to be applied. Rule (2) of the Valuation Rules defines who are considered as related persons. This definition includes cases where (1) any person directly or indirectly owns, controls or holds 5% or more of the outstanding voting stock or shares of both of them, (2) one of them directly or indirectly controls the other, (3) both of them are directly or indirectly controlled by a third person.
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2.
From the information provided, it is clear that the Danfoss A/S, Denmark is the parent company and there are various subsidiary companies around the world, including the querist established in India. As per the shareholding pattern indicated, it will be clear that the above company, the Indian company and other group companies, who supply goods to the Indian company are related companies / persons as per the above definition.

3.
In terms of Rule 3(3)(a) of the Valuation Rules referred to above, where the buyer and seller are related, the transaction value shall be accepted provided that the examination of the circumstances of the sale of the imported goods indicate that the relationship did not influence the price.

4.
It is also to be noted that apart from the transaction value, for computing assessable value for charging customs duty, various other charges / expenses as enumerated in Rule 10 of the Valuation Rules, such as, commissions, cost of packing, freight charges as well as royalty payments, license fees, technical knowhow fee etc., related to the imported goods need to be taken into account. 

5.
In the present case, there is an agreement entered into in 2022 with the parent company and the Indian company for payment of royalty fees. In terms of this agreement, the licensee is granted a non-exclusive license to use the IP Rights including the Danfoss Brand and ‘Engineering Tomorrow’ Trademarks with any secondary brand and trademarks owned or licensed by the licensor (parent company). 

6.
In terms of Article 3 of the Agreement, the licensee is required to pay a continuing royalty at 2.5% of the net sales made by the licensee. Net sales is defined in the agreement as “invoice price of the licensee’s sales of its products to the first purchaser net of commercial discounts (to the extent separately stated on such invoice) and excluding freight, insurance, transport packaging (such as, pallets and containers) and value added tax. There is no reference to the exclusion of the values of the components/parts supplied to the querist by other group companies for manufacturing the products to be sold by the Indian company.

7.
In the backdrop of the legal provisions referred to, the acceptance of the declared value is in respect of supplies between related persons is determined by Special Valuation Branches, which function in major Custom Houses. Import details and details of agreements are scrutinized by these branches to determine, whether any addition towards the declared value is needed or the invoice value can be accepted as at arms-length price for the purpose of assessment.
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8.
Till 2015, a specific procedure was adopted by Special Valuation Branches in the Custom Houses. In 2016, the Central Board of Excise and Customs streamlined these Special Valuation Branch Investigations and issued a Circular bearing No.5/2016-Customs dated 09.02.2016. A copy of this circular is enclosed to this opinion as Annexure.
9.
A perusal of the above circular, in particular Paragraph 4.1 will show under what circumstances a reference needs to be made to Special Valuation Branches.

10.
In the present case there are imports from related companies to the Indian company. There is a Royalty Agreement with regard to payment of royalty for all the goods sold by the Indian company using the brand name as specified in the agreement. These goods are made by using the components/parts supplied by the Group Companies along with other local purchases. As the parent company directly/indirectly controls the group companies (as admitted in the balance sheet), the payment of royalty to the parent company needs to be investigated to decide, whether it has any impact or relation to the value of the goods supplied by other group companies. Only upon scrutiny of the documents by the customs, the department will be able to come to a conclusion, whether the royalty payment has any relevance for the valuation of the goods supplied by other group companies or not.

11.
As indicated in the Board Circular mentioned above, the Assessment Group will decide based on the information to be provided to the customs, whether a particular case needs to be investigated by Special Valuation Branch and then, based on that, reference will be made to Special Valuation Branch, after getting concurrence from the jurisdictional Commissioner.

12.
In the present case, it is seen that an Order-in-Original was issued by the Deputy Commissioner of Customs, Special Valuation Branch in 2015. That investigation circular was in the context of supply of components/goods by Danfoss A/S, Denmark to the Indian company and after investigation, the Deputy Commissioner of Customs has directed acceptance of the declared values. When the above order was issued, the present Royalty Agreement made in 2022 was not available. 
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13.
In terms of Paragraph 28 of the above order, it is specified that the importer is required to make annual declaration regarding any change in the mode of invoicing or terms of agreements and relationship with the foreign collaborators, so that, review of the order can be taken up.

14.
Apart from that, in Paragraph 10 of the Board Circular referred to above, the following is stated.

“10.
In any case where, the circumstances of sale or terms and conditions of the agreement between the buyer and related seller change, or any other payments of the kind referred under Rule 10 (1) (c), (d) & (e) of the CVR, 2007 become payable, the importers shall be required to declare the same at the place of import in the prescribed format at Annexure C. In all such cases, the proper officer shall examine the transactions as per procedures laid out above in this circular and the jurisdictional Commissioner shall refer the matter to the jurisdictional SVB, where required”.

15.
Therefore, in this case, it is necessary for the querist to bring to the notice of the Assessment Group regarding the Royalty Agreement made in 2022 with the parent company to enable the department to decide, whether such royalty payment has any impact with regard to the declared values for the goods imported from the Group Companies and to decide, as to whether any verification by Special Valuation Branches is needed. Annexure-C referred to in Paragraph 10 of the Board Circular mentioned above, is also enclosed as part of the Annexure to this opinion.

S. MURUGAPPAN

Encl.: As above

Sm/er

Disclaimer:- The above opinion is provided based on the information and documents made available to us by the querist and further based on the laws and rules prevalent as on date and the understanding of such provisions by the author and is meant for the private use of the person to whom it is provided without assuming any liability for any consequential action taken based on the views expressed here.
