  OPINION WITH REGARD TO CLAIM BY CUSTOMS

                                     REGARDING USAGE OF MEIS SCRIPS

1.

Scrips issued by DGFT Authorities under MEIS, are transferrable as per the Foreign Trade Policy. Such scrips can be used by a buyer for payment of import duties for the goods imported by the buyer as permissible under law and in terms of the relevant customs notifications. 

2.

Notification No.24/2005-Customs dated 08.04.2005 provides for such customs duty exemption by using MEIS Scrips. In terms of this notification, instead of paying the duty by way of cash, the duty amount can be debited in the MEIS Scrip issued by the DGFT Authorities. There are situations, where subsequent to the transfer of MEIS Scrip and their usage by the buyers, based on investigation launched subsequently, the department finds out such MEIS Scrips have been obtained by mis-representation / mis-declaration. This may happen by way of mis-classification of the goods with a view to get a higher rate of MEIS benefit. This also can happen by way of mis-declaring the product itself. Again, this can be by way of export of lesser quantity of the goods, but by declaring of a higher quantity in the shipping bills. In such cases, the investigation may result in reduction in the value of the scrip or suspension / cancellation of the scrips.
3.

In all such cases, earlier, there was no provisions for demand of duty benefits obtained from such MEIS Scrips from the original claimant or the person, who obtained the MEIS Scrip. Apart from MEIS Scrips, there are several other duty credit scrips issued by the DGFT Authorities. Therefore, in such cases, where subsequent investigation reveals, fraudulent availment of such scrips, a provision has been made in the Customs Act, by inserting Section 28AAA to recover the duty benefit from the original holder of the scrips. Section 28AAA of Customs Act, 1962 reads as follows. 

“Section 28AAA. Recovery of duties in certain cases. -
(1) Where an instrument issued to a person has been obtained by him by means of-

(a) collusion; or

(b) wilful misstatement; or

(c) suppression of facts,
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for the purposes of this Act or the Foreign Trade (Development and Regulation) Act, 1992 (22 of 1992), or any other law, or any scheme of the Central Government, for the time being in force, by such person or his agent or employee and such instrument is utilised under the provisions of this Act or the rules or regulations made or notifications issued thereunder, by a person other than the person to whom the instrument was issued, the duty relatable to such utilisation of instrument shall be deemed never to have been exempted or debited and such duty shall be recovered from the person to whom the said instrument was issued:

Provided that the action relating to recovery of duty under this section against the person to whom the instrument was issued shall be without prejudice to an action against the importer under section 28.

Explanation 1 - For the purposes of this sub-section, "instrument" means any scrip or authorisation or licence or certificate or such other document, by whatever name called, issued under the Foreign Trade (Development and Regulation) Act, 1992 (22 of 1992), or duty credit issued under section 51B, with respect to] a reward or incentive scheme or duty exemption scheme or duty remission scheme or such other scheme bestowing financial or fiscal benefits, which may be utilised under the provisions of this Act or the rules made or notifications issued thereunder.

Explanation 2 - The provisions of this sub-section shall apply to any utilisation of instrument so obtained by the person referred to in this sub-section on or after the date on which the Finance Bill, 2012 receives the assent of the President, whether or not such instrument is issued to him prior to the date of the assent.

(2) Where the duty becomes recoverable in accordance with the provisions of sub-section (1), the person from whom such duty is to be recovered, shall, in addition to such duty, be liable to pay interest at the rate fixed by the Central Government under section 28AA and the amount of such interest shall be calculated for the period beginning from the date of utilisation of the instrument till the date of recovery of such duty.

(3) For the purposes of recovery under sub-section (2), the proper officer shall serve notice on the person to whom the instrument was issued requiring him  to  show  cause, within a period of thirty days from the date of receipt of 
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the notice, as to why the amount specified in the notice (excluding the interest) should not be recovered from him, and after giving that person an opportunity of being heard, and after considering the representation, if any, made by such person, determine the amount of duty or interest or both to be recovered from such person, not being in excess of the amount specified in the notice, and pass order to recover the amount of duty or interest or both and the person to whom the instrument was issued shall repay the amount so specified in the notice within a period of thirty days from the date of receipt of the said order, along with the interest due on such amount, whether or not the amount of interest is specified separately.

(4) Where an order determining the duty has been passed under section 28, no order to recover that duty shall be passed under this section.

(5) Where the person referred to in sub-section (3) fails to repay the amount within the period of thirty days specified therein, it shall be recovered in the manner laid down in sub-section (1) of section 142.”.

4.

A reading of the above provisions will indicate that such recovery from the original holder of the scrip will not preclude the department from proceeding against the importers also, who have purchased and used such scrips.

5.

At the same time, it is to be remembered that the government cannot recover duties twice from the original holder as well as from the subsequent buyer.
6.

With regard to the suspension / cancellation of duty credit scrips and the effect of such action in respect of transactions already completed, there are numerous decisions to the effect that if the scrip was valid at the time of its issue and usage, subsequent action taken with regard to such scrips should not result in demand of duties. There are also decisions to the effect that when scrips have been obtained by fraud, the subsequent buyer also cannot get a better title and therefore, it cannot be held that such scrips will be valid and therefore, duty will be recoverable from the importers. 
7. 

Once such judgement is given by the High Court of Punjab & Haryana in the case of Commissioner of Customs Vs. Leader Valves Ltd., reported in 2007 (218) E.LT. 349 (P &H). In this case the High Court of Punjab & Haryana held  that  when  the  buyer  has  purchased  the  scrip  in  the open market by 
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paying full price, subsequent investigation and invalidating of the scrip cannot deprive the benefits availed by the subsequent buyer. This judgement was upheld by the Supreme Court is reported as 2008 (227) E.L.T. A29 (S.C.). A copy of the Supreme Court Judgement is enclosed to this opinion as Annexure-1.
8.

There is also a decision given by Delhi Bench of Customs Tribunal in the case of Commissioner of Cus., Amritsar Vs. Gopi Chand Krishan Kumar Bhatia reported in 2013 (295) E.L.T. 739 (Tri.-Del.) to the effect that when the buyer is not aware of the fraud committed by the seller while selling DEPB scrips, under the provisions of Sale of Goods Act read with relevant Sections of Contract Act, such buyer is to be treated as having good title to the scrip under reference. A copy of the Tribunal Decision is enclosed to this opinion as Annexure-2. At the same time, it is to be noted that there are contrary decisions to the effect that the buyer of the scrips will not get a better title and the extended period can be invoked against the buyers to recover duty. The Delhi Tribunal decision in the case of Friends Trading Company confirming the above stand was upheld by the very same Punjab and Haryana High Court as reported in 2010 (254) E.L.T. 652 (P & H). A copy of the judgement is enclosed to this opinion as Annexure-3. The Special Leave Petition filed against this judgement has been dismissed by the Supreme Court.
9.

It also appears that apart from demanding duty, some of the notices issued by the department propose confiscation of the goods in terms of Section 111(m) and 111(o) of Customs Act, 1962. Section 111(m) and Section 111(o) read as follows. 


“Section 111. Confiscation of improperly imported goods, etc. – …..



(m) 
any goods which do not correspond in respect of value or in any other particular] with the entry made under this Act or in the case of baggage with the declaration made under section 77  in respect thereof, or in the case of goods under trans-shipment, with the declaration for trans-shipment referred to in the proviso to sub-section (1) of section 54; …….
(o) 
any goods exempted, subject to any condition, from duty or any prohibition in respect of the import thereof under this Act or any other law for the time being in force, in respect of which the condition is not observed unless the non-observance of the condition was sanctioned by the proper officer;…..”.
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10.
A perusal of the Section 111(m) will show that a charge of incorrect declaration of material particulars by him with regard to the imports made by him cannot be sustained if at all any misrepresentation has happened, it will be on the part of the exporter and the original holder of the scrips. Hence, in the case of subsequent buyer, when he files documents, provisions relating to Section 111(m) cannot be invoked. 
11.
With regard to Section 111(o), the notices normally allege that the conditions of the Notification No.24/2005-Customs dated 08.04.2005 have not been complied with. A reading of the above notification will establish that such conditions need to be complied with by the original exporter, who applies for duty credit scrips. Once after scrutiny of the application, authorities issued a scrip to the claimant that is transferred subsequent to another person, transferee cannot be expected to comply with the conditions of the notices. In this connection, a decision given in detail by the Larger Bench of CESTAT, Mumbai in the case of Hico Enterprises Vs. Commissioner of Customs reported in MANU/CM/0632/2005 may be seen. A copy of the Tribunal Decision is enclosed to this opinion as Annexure-4. 

12.
In the above case, the following questions were referred to the Larger Bench. 



“(a) Whether the benefit of legal maxim LEX NON COGIT AD IMPOSSIBILIA would be available to a valid recognized transferee to avail the benefit of the DEEC exemption Notification? or 



(b) Whether the original licencee is to satisfy the condition of the Notification or the transferee of the licence?”
13.
In the above case, in Paragraph 43, the Tribunal has made the following observations. 


“43. Thus, in view of the aforesaid discussion, we are of the considered opinion that the principles evolved in the case of Goodluck Industries and upheld by Apex Court and followed subsequently in other cases, is to be made applicable to the case on hand, since it is based on sound principle of law. Consequently, we uphold the contentions raised by the appellants while negating the contentions raised by the Department. Therefore the legal maxim LEX NON COGIT AD IMPOSSIBILIA can be invoked and benefit of the  same  be  given  to  the  transferee  of the licence for claiming exemption 
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under the Notification. The transferee cannot be called upon to fulfil the condition (v)(a) of the Notification No. 203/92-Cus. It is the original licencee, who has to satisfy the above referred condition, but not the transferee of the licence. In the result, the reference is answered accordingly”.

14.
The appeal filed by the department before the Supreme Court of India against this decision of the Tribunal was dismissed as reported in MANU/SC/7590/2008. A copy of the Supreme Court Judgment is enclosed to this opinion as Annexure-5. 

15.
It may be seen that the issues of invoking the extended period as well as duty demand against the importer, though are of academic interest after introduction of Section 28AAA are still open.  Numerous petitions and appeals are pending before various courts including, the High Court of Madras as well as Supreme Court in respect of the law as it existed prior to the introduction of Section 28AAA.

S. MURUGAPPAN   

Encl.: As above

Sm/er

Disclaimer:- The above opinion is provided based on the information and documents made available to us by the querist and further based on the laws and rules prevalent as on date and the understanding of such provisions by the author and is meant for the private use of the person to whom it is provided without assuming any liability for any consequential action taken based on the views expressed here.
