ADDITIONS TO THE REPLY


After Paragraph 10(iv), the following additions may be incorporated in the reply.
“(v)
The above decision of the Punjab & Haryana High Court was upheld and department’s SLP was dismissed by the Supreme Court as reported in 2008 (227) E.L.T. A29 (S.C.). A copy of the Supreme Court Judgement is enclosed.


(vi)
In the case of Commissioner of Cus., Amritsar Vs. Gopi Chand Krishan Kumar Bhatia reported in 2013 (295) E.L.T. 739 (Tri.-Del.), the Delhi Bench of the Tribunal has held that when DEPB Scrip was purchased by the buyer without being aware of the fraud committed by the seller, provisions of the Sale of Goods Act, 1930 and the Indian Contract Act, 1872 will apply and such a buyer will have good title to such scrips. A copy of the Tribunal decision is enclosed.
(vii)
Reliance is placed on the decision in the case of Hico Enterprises Vs. Commissioner of Customs reported in MANU/CM/0632/2005. A copy of the Tribunal Decision is enclosed. In this case, the Larger Bench of the Tribunal was required to answer the following two questions. 

“(a) Whether the benefit of legal maxim LEX NON COGIT AD IMPOSSIBILIA would be available to a valid recognized transferee to avail the benefit of the DEEC exemption Notification? or 


(b) Whether the original licencee is to satisfy the condition of the Notification or the transferee of the licence?”
In the above case, in Paragraph 43, the Tribunal has made the following observations. 

“43. Thus, in view of the aforesaid discussion, we are of the considered opinion that the principles evolved in the case of Goodluck Industries and upheld by Apex Court and followed subsequently in other cases, is to be made applicable to the case on hand, since it is based on sound principle of law. Consequently, we uphold the contentions raised by the appellants while negating the contentions raised by the Department. Therefore the legal maxim LEX NON COGIT AD IMPOSSIBILIA can be invoked and benefit of the same be 
given to the transferee of the licence for claiming exemption under the Notification. The transferee cannot be called upon to fulfil the condition (v)(a) of the Notification No. 203/92-Cus. It is the original licencee, who has to satisfy the above referred condition, but not the transferee of the licence. In the result, the reference is answered accordingly”.



The appeal filed by the department before the Supreme Court of India against this decision of the Tribunal was dismissed as reported in MANU/SC/7590/2008. A copy of the Supreme Court Judgment is enclosed. 

