OPINION

I.
QUERIST:

M/s.Yusen Logistics (India) Private Limited,

          

Temple Steps, Block No.1, Ground Floor,

No.184-187, Anna Salai, Little Mount,

Chennai - 600 015.

On behalf of: M/s.Kobelco Construction Equipment India Pvt. Ltd., 

II. 
FACTS:

1.
The client of the querist regularly imports radiators for use in heavy earth moving equipment namely hydraulic excavators. It is claimed by the manufacturer that the subject radiators are used in the production of such hydraulic excavators. These are being classified by the importer under Heading 7322.
2.
It appears that DRI has initiated an investigation with regard to the correct classification of the goods and they have suggested classification of these goods under Heading 8409 based on the Supreme Court Judgment in the case of J.B.A. Printing Inks Ltd. Vs. Collector of Central Excise, New Delhi reported in 2000 (115) E.L.T. 24 (S.C.), it is further reported that during 2018-2019, the importers classified these radiators as “parts of excavators” under Heading 8431 and that in 2019, customs authorities at Chennai objected for this classification and suggested classification under Heading 7322.
III.
QUERY:
In the light of the above, the querist would like to know appropriate classification for these radiators. 
IV.
OPINION:

1.
It is noticed that in the past, two classifications have been adopted i.e., Heading 8431 as parts of excavators and Heading 7322 as radiators for central heating.
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2.
Now, DRI has suggested classification of these as parts of engine under Heading 8409 on the basis of the Supreme Court Judgment given in 2000 under erstwhile Central Excise Tariff. During investigation, the officials of the importer have deposed before the DRI that the purpose and function of the radiators is to cool the engine by extracting heat from the engine through the medium of coolant, which is circulated. It is further reported that radiators are connected through hoses and that radiator is used primarily to prevent engine from over-heating. It is also reported by the customs to the DRI that the engine cannot work without radiators. 

3.
Classification of radiators has to be decided based on its primary purpose and its design. Heading 7322 reads as follows. 
“73.22- Radiators for central heating, not electrically heated, and parts thereof, of iron or steel; air heaters and hot air distributors (including distributors which can also distribute fresh or conditioned air), not electrically heated, incorporating a motor-driven fan or blower, and parts thereof, of iron or steel”.
4.
The HSN Explanatory Notes describes “Radiators for Central Heating” in the following manner. 

“Radiators for central heating, i.e., space heating appliances consisting usually of an assembly of "sections" of flanged or gilled tubes or of hollow panels through which the water or steam from the boiler is circulated. Such radiators may be enclosed in casings of wood or metal.

This group also includes apparatus consisting of a combination of a radiator through which hot or cold water is circulated and of ejector nozzles through which conditioned air under pressure is passed. The two components are mounted in a common housing fitted with a grille. When the radiator unit is turned off, this apparatus serves as a distributor of conditioned air.
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5.
With regard to parts of engine, Heading 8409 reads as follows.

“84.09 -Parts suitable for use solely or principally with the engines of heading 84.07 or 84.08”
The HSN Explanatory Notes under this Heading reads as follows.

“Subject to the general provisions regarding the classification of parts (see the General Explanatory Note to Section XVI), this heading covers parts of internal combustion piston engines of heading 84.07 or 84.08 (e.g., pistons, cylinders and cylinder blocks; cylinder heads; cylinder liners; inlet or exhaust valves; inlet or exhaust manifolds; piston rings; connecting-rods; carburettors; fuel nozzles)”.
6.
Heading 8431 is worded, as mentioned below, in the tariff.

84.31 - 
Parts suitable for use solely or principally with the machinery of headings 84.25 to 84.30.
The relevant portion with regard to classification of parts, under this heading, as contained in HSN Notes, is extracted below. 

“Subject to the general provisions regarding the classification of parts (see the General Explanatory-Note to Section XVI), this heading covers parts for use solely or principally with the machinery of headings 84.25 to 84.30.
It should also be noted that many parts do not fall in this heading since they are :

(a) Specified elsewhere in the Nomenclature, e.g., suspension springs (heading 73.20), engines (heading 84.07 or 84.08, etc.) and electrical ignition or starting equipment (heading 85.11).
(b) Parts identical with those for motor vehicles and not suitable for use solely or principally with the machinery of headings 84.25 to 84.30, and therefore classified as parts of motor vehicles (heading 87.08); this applies in particular to wheels and steering and braking equipment.
or (c) Parts suitable for use solely or principally with the machinery for lifting, handling, loading or unloading boules, wafers, semiconductor devices, electronic integrated circuits or flat panel displays (heading 84.86)”.
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7.
It will be of interest to note that radiators are specifically mentioned as parts of automobiles under Heading 8708. The Explanatory Notes under parts and accessories of motor vehicles, have reference to radiators, silencers, mufflers and exhaust pipes, etc., 
8.
Again, with regard to the procedure to be adopted for classifying an article as a part, the following Explanatory Notes under Heading 8708 will be relevant. 


“This heading covers parts and accessories of the motor vehicles of headings 87.01 to 87.05, provided the parts and accessories fulfil both the following conditions:


(i) They must be identifiable as being suitable for use solely or principally with the above-mentioned vehicles; 


and (ii)
They must not be excluded by the provisions of the Notes to Section XVII (see the corresponding General Explanatory Note).”
9.
By taking into account the nature of the product and the classification provisions mentioned above, it will be clear that the radiators, which are necessary for the efficient functioning of an engine but they are not identifiable parts of an IC engine. One typical example can be turbo chargers, which are used in engines and which are fitted to the engines, but, such turbo chargers are classified separately under Heading 84148030.
10.
Similarly, fuel lubricators or coolant motor pumps for engines are covered under Heading 8413. Radiators, as such, has a specific function and taking into account such function, it cannot be classified as a part of engine. 

11.
The fact that the radiators used in automobiles are classified in the HSN under Heading 8708 and as parts of motor vehicle will show that radiators are to be identified with the equipment with which they are used irrespective of its function for protecting engine from overheating.

                                                                -5-

12.
It appears that the provisions relating to classification as contained in the relevant tariff were not brought to the notice of the Supreme Court when the decision in the case of J.B.A. Printing Inks Ltd., was rendered. Paragraph 7 of the above judgment reads as follows.
“7. Tariff Entry 84.09 covers “parts suitable for use solely or principally with the engines of Heading No. 84.07 or Heading No. 84.08”. Entry 84.08 covers ”compression-ignition internal combustion piston engines (diesel or semi - diesel engines)”. The argument on behalf of the appellants is that radiator assemblies are not parts of internal combustion engines but accessories thereof and this had been accepted by the respondents earlier. It is difficult to accept this latter argument and the argument that an internal combustion engine can function without a cooling device. It cannot do so. If, then, the cooling device is water based, being the radiator, that cooling device must be held to constitute a part of such engine”.
13.   
The Hon’ble Court has expressed the view that “the cooling device is water based, being the radiator, that cooling device must be held to constitute a part of such engine”. 
While expressing the above view and coming to the conclusion that radiators are to be classified as a part, the Apex Court has not considered the relevant classification provisions and interpretative notes as well as the provisions for classification of parts for any article, as contained in the relevant tariff. 
14.
In view of the above, this judgment with regard to the classification is to be treated as ‘per incuriam’ i.e., passed without considering the applicable legal provisions with regard to classification of parts. Even otherwise, it is to be noted that such a judgment was passed in the context of erstwhile Central Excise Tariff and cannot be applied to the Customs Tariff as it exists in the year 2023.

15.
Supreme Court itself has held in several judgments that provisions contained in the HSN Explanatory Notes will be relevant for deciding the classification of goods. Accordingly, in our view, Supreme Court Judgment relied upon by DRI cannot be applied to the present case.
16.
We find equally that the classification being adopted by the importer for these goods under Heading 7322 is not appropriate. Heading 7322 covers radiators for central heating. The purpose and design of radiators under question are totally different and not as described under Heading 7322.
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17.
This leaves only one heading available for appropriate classification i.e., 8431 as parts of excavators. 

18.
While IC Engine needs cooling pumps, air filter, radiator, etc., such items are not identifiable parts of IC engine and when imported separately, filter will be classifiable under one heading, cooling pumps will be classifiable under another heading and radiators have to be classified under a different heading. If an engine is imported with all these items assembled into complete unit, then, the whole can be classified under Heading 8408 as an engine assembly. In this connection, the HSN Explanatory Notes under Heading 8408, as reproduced below, will be relevant. 

“The engines of this heading may be equipped with fuel injection pumps, ignition parts, fuel or oil reservoirs, water radiators, oil coolers, water or oil pumps, blowers, air or oil filters, clutches or power drives, or starting devices (electric or other). Change speed gears may also be fitted. The engines may also be equipped with a flexible shaft”.

Thus, the various items that are fitted to the engine when imported separately, then they will be classifiable on their own merits under other headings and not as identifiable parts of engine.

19.
It is to be noted that for classification under Heading 8431, a part should not be suitable for use with motor vehicles falling under Chapter 87. As per HSN Explanatory Notes, parts identifiable for use as motor vehicles and not as parts suitable for use solely or principally with the machinery of Headings 8425 to 8430, need to be classified as parts of motor vehicles under Heading 8708.

20.
By taking into account the above, it is to be noted that if these radiators are designed in such a way that they are suitable for use as parts used for solely or principally only with hydraulic excavators, then, the classification under Heading 8431 will be appropriate. Otherwise, in a situation, where these radiators are interchangeable with radiators used in automobiles, then, their classification will be under Heading 8708.
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21.
This is a question of fact, which is to be established by the importer for each type of radiator and consequently, the classification has to be decided between Heading 8431 and 8708 based on such facts. 

S. MURUGAPPAN   

Sm/er

 

Disclaimer:- The above opinion is provided based on the information and documents made available to us by the querist and further based on the laws and rules prevalent as on date and the understanding of such provisions by the author and is meant for the private use of the person to whom it is provided without assuming any liability for any consequential action taken based on the views expressed here.
