OPINION

I.
QUERIST:


M/s.Rialto Enterprises Pvt. Ltd., 

Survey No.100/2, Vandalur Kelambakkam Road, 

Melakottaiyur,

Chennai – 600 127.

II. 
FACTS:

1.
The querist manufactures toothbrush in their plant at Melakottaiyur, Chennai supplies to P&G.

2.
The querist proposes to manufacture battery operated toothbrush and the development of the project is under construction and they estimate to commence its production by May 2024.

3.
Total investment on the machinery, molds and equipment are estimated at 2.00 million USD and this investment cost (without financial cost) will be amortized over a period of three years on the volume of 44,00,000 pcs per annum effective May 24.

4.
The querist is also under the process of entering into a contract viz Capital Guarantee with P&G, (1) Switzerland, (2) Cincinnati, USA (3) Singapore.

5.
Under this contract one of the clauses reads as under;

SELLER :  Rialto

BUER : P&G

“3.PURCHASE OPTION. SELLER grants BUYER its parents, its affiliates, or subsidiaries the option to purchase any or all EQUIPMENT at its fair market value at any time during the PERIOD and for six (6) months following the expiration or termination of this AGREEMENT. Such fair market value will be determined at the time such option is exercised based on the EQUIPMENT PRICE less tax depreciation (“FMV”). If BUYER exercises this option, the PARTIES will first calculate the “RESIDUAL”, which is equal to the EQUIPMENT PRICE minus any amounts amortized by BUYER to SELLER through the BASELINE GUARANTEED QUANTITY. If the RESIDUAL is greater than the FMV, BUYER will pay SELLER an amount  equal  to  the  RESIDUAL  minus  FMV and if the RESIDUAL is less                                              than or equal to the FMV, SELLER will pay BUYER an amount equal to the FMV minus the RESIDUAL. If BUYER exercises this option, SELLER will transfer title to BUYER upon payment, if any, and BUYER will be responsible for the costs of removal and transportation of the EQUIPMENT. SELLER will not encumber the EQUIPMENT”.
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6.
Based on the above clause, if P&G exercises this option after the amortization period and within 6 months from the date of expiry of the contract, the querist needs transfer the title of the equipment to P&G’s Affiliates at zero value.

III.
QUERY:
Based on the above facts, the querist needs clarification on the following queries. 

1. Whether the querist can transfer the title to the goods at zero value and export the same to P&G?

2. Whether these types of transactions, Customs Valuation Rules would apply?

3. If P&G’s Affiliates is in India, whether the querist can transfer at zero value? If the answer is Yes, any reversal of ITC under GST?

IV.
OPINION:
1.
Technically, if the value of the machinery to be given back is already amortized over a period and recovered while selling the tooth brushes, then, it should be possible to supply them without any charge or at zero value. 
2.
The only issue will be to establish the fact that the machinery value has been amortized and realised by the querist for any export. Section 14 of Customs Act, 1962 and Customs Valuation (Determination of Value of Export Goods) Rules, 2007, will be applicable to these transactions. 
3.
If the declared value is mentioned as ‘zero’ or if the supply is mentioned as ‘free supply’, then, definitely customs authorities would like to examine the circumstances leading to such free supply. In this connection, Rule 8 of the above Valuation Rules, which is extracted below, may be seen.

“RULE 8. Rejection of declared value.- (1) When the proper officer has reason to doubt the truth or accuracy of the value declared in relation to any export goods, he may ask the exporter of such goods to furnish further information including documents or other evidence and if, after receiving such further information, or in the absence of a response of such exporter, the proper officer still has reasonable doubt about the truth or accuracy of the value so declared, the transaction value shall be deemed to have not been determined in accordance with sub-rule (1) of rule 3. 

(2) At the request of an exporter, the proper officer shall intimate the exporter in writing the ground for doubting the truth or accuracy of the value declared in relation to the export goods by such exporter and provide a reasonable opportunity of being heard, before taking a final decision under sub-rule (1)”.
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4.
Since in the present case, the value is nil, the customs authorities are likely to proceed sequentially through Rule 4 (Determination of export value by comparison), Rule 5 (Computed value method) and Rule 6 (Residual method) to find out whether there is justification for transfer of the goods at Nil value.
5.
In the present case, the querist should have the records to show the purchase value of the machinery and also the costing details of the tooth brushes and the evidence to show that the full value of the machinery has been amortized and already recovered from the buyer.

6.
With evidence, if this can be clearly established, then, after scrutiny of all such evidence and records, the customs should be able to accept the declaration. 

7. 
With regard to local transfer also the GST Valuation Rules will apply and the querist has to establish that the value of the machinery has been already recovered by way of amortisation. When there is no consideration for the transfer and the equipment have been used in the production and supply of toothbrushes, as per the GST provisions, there should not be any need for reversal of ITC.
S. MURUGAPPAN


Sm/er

Disclaimer:- The above opinion is provided based on the information and documents made available to us by the querist and further based on the laws and rules prevalent as on date and the understanding of such provisions by the author and is meant for the private use of the person to whom it is provided without assuming any liability for any consequential action taken based on the views expressed here.
