OPINION

I.
QUERIST:
M/s. Jupiter Sea & Air Services Pvt. Ltd.,

Casa Blanca, III Floor, 

No.6, Casa Major Road, 

Egmore, 

Chennai – 600 008.   
On behalf of : M/s.NMDC Limited, Hyderabad
II. 
FACTS:

1.
M/s.NMDC Limited, Hyderabad has imported two consignments of Komatsu Front End Loaders between 2018 and 2021. In both the consignments, Komatsu WA800-3E0 model wheel loaders have been imported. In respect of the first consignment imported during 2018, NMDC Limited has filed Bill of Entry No.9058461 dated 30.11.2018 and cleared them by claiming classification under Heading 8429 5900 and by availing the benefit of Notification No.69/2011 dated 29.07.2011 (Sl.No.577) in terms of Free Trade Agreement with Japan. As such, the concessional duty levied was 2% basic Customs Duty. For claiming the above benefit, country of origin certificate issued in terms of Comprehensive Economic Partnership Agreement between Japan and the Republic of India was submitted by NMDC Limited. The above certificate also showed the classification of Front End Loader as ‘842959’.

2.
The consignment imported in 2021 was cleared under EPCG scheme. It is seen that M/s.NMDC Limited has filed Bill of Entry No.6296972 dated 18.11.2021 for clearing the front end loader of the same make. In this case, on the basis of an EPCG licence issued in favour of NMDC Limited, goods were cleared at zero duty by availing following exemption under Notification No.16/2015 dated 01.04.2015.

3.
Based on the contention that the goods imported by M/s.NMDC Limited are correctly classifiable under Heading 84295100, an investigation was initiated by DRI, Cochin. As a result of this, a Show Cause Cum Demand Notice No.GR5/90/2023 dated 10.11.2023 has been issued. This notice contains the following proposals. 
i. 
why the assessment and the declared classification under CTI 8429 5900 for the Wheel loaders (Front end loaders) imported under Bill of Entry No. 9058461 dated 30.11.2018 should not be rejected and re-classified under CTI 8429 5100 and reassessed accordingly on merit rate, denying the benefit claimed under Serial No.577 of Notification No.69/2011 dated 29.07.2011 (as amended). 
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ii. 
why the differential duty arising out of the above said reclassification and reassessment amounting to Rs.54,42,087/- (Rupees Fifty Four Lakhs Forty Two Thousand Eighty Seven Only) as detailed in Annexure-B to the show cause notice, should not be demanded under Section 28(4) of the Customs Act,1962 along with applicable interest thereon under Section 28AA of the Customs Act, 1962; 

iii. 
why the impugned goods imported vide Bill of Entry No.9058461 dated 30.11.2018 with a total assessable value of Rs.7,62,30,381/- (Rupees Seven Crores Sixty Two Lakhs Thirty Thousand Three Hundred and Eighty One Only) should not be held liable to confiscation under Section 111(m) and 111(o) of the Customs Act,1962;

iv. 
why penalty should not be imposed on them under Section 112(a) of the Customs Act, 1962, as they have rendered the imported goods liable for confiscation under the purview of customs act, 1962; 

v. 
why penalty should not be imposed on them under Section 114A of the Customs Act,1962 for the wilful misstatement and suppression of facts as discussed above; 

vi. 
why penalty should not be imposed on them under Section 114AA of the Customs Act, 1962, for their fraudulent declarations, suppressing the facts to evade applicable duties of customs as detailed above;

III.
QUERY:

In the above context, the importer would like to know the possibility of the appeal against the above notice or whether they should pay the duty and interest and close the issue. 
IV.
OPINION:

1.
The following issues arise out of the show cause cum demand notice issued. 
(i)
What is the appropriate classification of these front end loaders?

(ii)
Whether extended period can be invoked for payment of duty in terms of Section 28(4) of the Customs Act, 1962?
(iii)
Whether the goods are liable for confiscation under Section 111(m) and Section 111(o) of Customs Act, 1962?
(iv)
Whether the penalties are imposable on the importer under Section 112(a), Section 114A and Section 114AA of Customs Act, 1962?
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2.
On the issue of classification, I have already provided detailed opinion earlier in January 2022 under Reference File No.02/2022-Opinion. A copy of the Covering Letter dated 08.01.2022 and Opinion are enclosed for ready reference. 

3.
For the reasons stated in the earlier opinion, the appropriate classification of these goods will be only under Heading 84295100 as suggested in the notice. Hence, on merits, duty will be payable as demanded.

4.
The next question is, whether such duty can be demanded by invoking the extended period.  In Paragraph 8.5 of the notice, the reason for invoking the extended period is given as mentioned below. 
“it appears that the importer had wilfully suppressed the true nature of the imported Wheel loaders (Front-end loaders) and thereby wilfully misstated the Custom Tariff Item number in order to avail the lower rate of Customs duty. Thus, it appears that the impugned imports satisfy the ingredients of Section 28(4) of the Customs Act, 1962 for invoking extended period of limitation. It further appears that M/s NMDC Limited is also liable to pay duty in accordance with the provisions of Section 28 along with applicable interest under the provisions of Section 28AA of the Customs Act, 1962”.

5.
The grounds set out as above for invoking the extended period are very flimsy and are not legally sustainable. There is no question of suppressing the true nature of the imported wheel loaders. The nature and function of these goods are available in public domain for anybody to see. 
6.
Further, it is not the case of the department that the documents filed by the importer, provided descriptions, which are contrary to the nature of the goods. The description mentioned in the documents filed has not been questioned. The other ground mentioned is that the importer mis-stated the Customs Tariff. There is no question of mis-stating the Customs tariff. A statement relates to material and factual particulars and not for classification of a product. Classification of goods in terms of Tariff Headings is based on the understanding of the importer and his bonafide belief. The correctness of the classification claimed, it is not related to facts. Mis-statement of factual particulars and claiming wrong classification are two different things. Claiming wrong classification perse will not amount to suppression of facts and wilful intention to evade duty. 
7.
In this regard, the following extracts from the judgment of the Supreme Court in the case of Northern Plastic Ltd. Vs. Collector of Customs & Central Excise reported in 1998 (101) E.L.T. 549 (SC) will be relevant, where the Supreme Court has held that merely claiming a particular classification does not amount to mis-declaration or suppression. 
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“22. As the goods imported by the appellant were being used and intended to be used as Cinematographic Film, the appellant had described them as Cinematographic Films covered by sub-heading 3702.20. No attempt was made by the customs authorities either before the Collector or before CEGAT to show that the goods imported by the appellant were ordinarily not used as Cinematographic Films or were not intended by the appellant for such a use. Moreover, looking to the Heading 3702 and its sub-heading, it does not appear that such goods were intended to be covered by sub-heading 3702.90. As regards the claim for exemption in payment of countervailing duty the appellant had stated that it was entitled to the benefit under Notification No. 50/88-C.E. The declaration made by the appellant has been found to be wrong by the Collector and CEGAT on the ground that there was a separate exemption notification in respect of jumbo rolls for Cinematographic Films. While dealing with such a claim in respect of payment of customs duty we have already observed that the declaration was in the nature of a claim made on the basis of the belief entertained by the appellant and therefore, cannot be said to be a misdeclaration as contemplated by Section 111(m) of the Customs Act. As the appellant had given full and correct particulars as regards the nature and size of the goods, it is difficult to believe that it had referred to the wrong exemption notification with any dishonest intention of evading proper payment of countervailing duty.
23. We, therefore, hold that the appellant had not misdeclared the imported goods either by making a wrong declaration as regards the classification of the goods or by claiming benefit of the exemption notifications which have been found not applicable to the imported goods. We are also of the view that the declarations in the Bill of Entry were not made with any dishonest intention of evading payment of customs and countervailing duty”.


Accordingly, in our view, there will not be any basis to invoke the extended period. 
8.
With regard to confiscation of the goods, Section 111(m) and 111(o) are not applicable to the present case. 

9.
Section 111(m) of Customs Act, 1962 reads as follows. 

“(m) any goods which do not correspond in respect of value or in any other particular with the entry made under this Act or in the case of baggage with the declaration made under section 77 in respect thereof, or in the case of goods under trans-shipment, with the declaration for trans-shipment referred to in the proviso to sub-section (1) of section 54;”.
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10.
Section 111(o) of the Customs Act, 1962 reads as follows.

“(o) any goods exempted, subject to any condition, from duty or any prohibition in respect of the import thereof under this Act or any other law for the time being in force, in respect of which the condition is not observed unless the non-observance of the condition was sanctioned by the proper officer;”.

11.
It is not the case of the department that description was given wrongly and further post import conditions have been violated. Consequently, Penalties under Section 112(a) and Section 114A will not apply to the present case.

12.
Penalty under Section 114AA will be applicable for submitting false documents or particulars. Filing declarations claiming a classification under a particular heading is not submission of any false documents or material particulars and hence, penalty under Section 114AA also will not be applicable to the present case. 
13.
In addition to the above, it may be noted that Country of Origin Certificate showed the classification under Heading 84295900 and a stand can be taken that the importer was guided by that also. 

14.
In effect, while we find that on merits, duty is payable on the point of limitation, the demand cannot be sustained and fine and penalties will not be leviable. However, it is unlikely, that at the adjudication level, the adjudicating authority will grant relief but it should be possible to obtain relief in further appeal before Tribunal. 
S. MURUGAPPAN   

Encl.: As above
Sm/er

Disclaimer:- The above opinion is provided based on the information and documents made available to us by the querist and further based on the laws and rules prevalent as on date and the understanding of such provisions by the author and is meant for the private use of the person to whom it is provided without assuming any liability for any consequential action taken based on the views expressed here.
