OPINION

I.
QUERIST:


M/s.Gmmco Limited,

6, G.S.T.Road,

St. Thomas Mount,

Chennai - 600 016.

II. 
FACTS:

1.
The querist is importing various models of engines, which are intended for use in various applications like genset, wheel loader and dumper. It is further indicated by the querist that while the engine models will be the same, depending upon the specific application, for which, a particular engine is intended, it is assigned a specific part number.
2.
In this manner, the querist has imported engine with Part No.5563418 under cover of various bills of entry and such engines with this part number are meant for use with dumpers.

3.
It is further stated by the querist that at the time of clearance of these engines, however, concessional duty has been claimed by them in terms of Customs Notification No.50/2017 dated 30.06.2017 (Sl.No.448C).

4.
The querist now states that this concession is not applicable to engines, which are meant for use in certain motor vehicles falling under Chapter 87 including dumpers.

III.
QUERY:
In the above context, the querist would like to know whether the concessional duty availed by them in terms of the above notification is in order and if not by what best way the issue can be sorted out and differential duty paid. 

IV.
OPINION:
1.
It is indicated by the querist that though the engine model is the same, depending upon the specific application, each model is given a particular part number. 
2.
In the present case, it is stated that the Part Number given i.e., 5563418 is meant for engines intended for use with dumpers. 
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3.
Thus, in the above context, it is to be noted that these engines are for use in dumpers. Dumpers will fall under Chapter Heading 8704 of the Schedule to the Customs Tariff Act, 1975. Sl.No.448C of Notification No.50/2017, in terms of which, the querist availed the benefit of concessional duty, reads as follows. 

	   448C
	    8408
	All goods other than engines of-

(i) motor vehicles falling under heading 8702 or 8704;

(ii)  motor cars falling under heading 8703; or

(iii) motor cycles falling under heading 8711
	    7.5%
	       -
	      -


4.
From the above entry, it will be clear that engines meant for goods falling under Heading 8704 are not eligible for concessional duty.

5.
Under such circumstances, the querist is required to pay the duty on merits without availing lower rate of duty in terms of the above entry.

6.
It is noticed that the clearances of such engines have taken place between July 2023 and December 2023. It is also confirmed that the goods have been cleared and out of charge orders have been issued. 
7.
Under such circumstances, any request for re-assessment of the bill of entry is not likely to be entertained by the customs department. Re-assessments are made before the goods are cleared out of customs control as provided for in Section 17 of Customs Act, 1962. Therefore, if the bill of entry needs to be re-assessed, an appeal has to be filed before the Commissioner of Customs (Appeals) as per the Supreme Court Order passed in the case of M/s.ITC Limited. Based on such appeal, the Commissioner of Customs (Appeals) can direct re-assessment based on merit rate of duty. 
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8.
It may be noted that such a procedure may involve risks and by taking into account the substantial short payment of duty involved in this case, the customs department may attempt to issue notices for recovery of duty and imposition of penalties. Instead of seeking such re-assessment involving a process of appeal, to close the matter smoothly, the querist can avail the option of paying the duty voluntarily in terms of Section 28(1)(b) of Customs Act, 1962. This sub-section reads as follows. 

“(b) 
the person chargeable with the duty or interest, may pay before service of notice under clause (a) on the basis of –

(i) his own ascertainment of such duty; or

(ii) the duty ascertained by the proper officer, the amount of duty along with the interest payable thereon under section 28AA or the amount of interest which has not been so paid or part-paid. 
Provided that the proper officer shall not serve such show cause notice, where the amount involved is less than rupees one hundred”.
9.
After payment of duty based on ascertainment along with any interest, then, in terms of Section 28(2), the querist can inform the proper officer of such payment and on receipt of such information, there will not be any further proceedings and the issue will be closed by the department.

10.
Between seeking re-assessment by initiating the process of appeal involving modification of assessment and voluntarily paying duty and interest by submitting a letter to the department as envisaged in Section 28(2) of Customs Act, 1962, in our view, the latter one will be the better option. Further, the period taken for filing the appeal, getting a decision on the appeal, carrying out re-assessment and finally paying the differential duty all will take considerable time and thus, involve additional interest for the entire period, such a process is likely to take. 

S. MURUGAPPAN


Sm/er

Disclaimer:- The above opinion is provided based on the information and documents made available to us by the querist and further based on the laws and rules prevalent as on date and the understanding of such provisions by the author and is meant for the private use of the person to whom it is provided without assuming any liability for any consequential action taken based on the views expressed here.
