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File No.271/2022
05.03.2024
M/s.Konica Minolta Business Solutions India Pvt. Ltd.,

E-Mail Id.: <arun.ghosh@konicaminolta.com>
CC: <abhinav.thakur@konicaminolta.com>/ <reji.bhaskaran@konicaminolta.com>
Dear Mr.Arun Kumar Ghosh,

1.
In this regard, your kind attention is invited to Paragraph 2.02 (d) of Chapter 2 of the current Foreign Trade Policy, which states that “Except where it is clearly specified, Schedule 1 of ITC (HS), Import Policy is for new goods and not for Second Hand goods. For Second Hand goods, the Import Policy regime is given under Para 2.31 of this FTP”.
2.
Whether a machine used for demo purpose can be considered as a new product, will be a moot question depending upon the period, for which, it was used for demo purposes and to the extent of wear and fear during such operations. Thus there is a scope for not considering this as a new product. Further, such demo machines are sold at discounted price in the normal course of trade. 
3.
Considering this, in our view, it is doubtful that the machines used for demo purposes can be allowed clearance as new machines. However, clarification can be obtained from DGFT in this connection. We are not handling any issues with regard to policy clarifications from DGFT.

4.
If the demo machine is considered as a second-hand machine, then, policy provision contained in Paragraph 2.31 will apply. Extracts of the above paragraph have been already shared with you in earlier mails.

5.
As per Paragraph 2.31 (I)(d), all second-hand capital goods other than those mentioned in I (a), I (b) and I(c) are freely importable. As these machines are put to use for printing / embossing, they will come within the scope of definition of capital goods as per the policy and accordingly, this machine as a second-hand machine, will be freely importable.
6.
At the same time, valuation of such machines normally becomes a bone of contention between the department and the importer. Tendency on the part of customs officials is not to accept the discount provided by the supplier and then, go by the market value for such machines by invoking Valuation Rules. This can mean substantial delay in clearance of the goods after importation from customs. 
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7.
In other words, the goods can be held up for the purpose of valuation. It will be safe to obtain a Chartered Engineer Certificate from the Load Port with regard to the condition of the machine, its value as a new machine, extent of wear and fear, its date of manufacture etc. Even then, the customs authorities can seek another independent Chartered Engineer’s Opinion after import and before clearance, who is to be approved by them. 
8.
In this regard, I am attaching scanned copies of two decisions relating to import of demo machines / second hand machines, where prices were enhanced by the customs authorities. 

(1)
One relates to an Order passed by CESTAT in the case of Siddharth Optical Disc. Pvt. Ltd. Vs. Commissioner of Cus., New Delhi reported in 2018 (362) E.L.T. 634 (Tri. - Del.). In this case, it was held that enhancement is justified, but, the quantum of enhancement was reduced. An appeal against this order is pending before the Supreme Court. 

(2)
Another one relates to an Order passed by CESTAT in the case of Arrow Coated Products Ltd. Vs. Commissioner of Customs, Mumbai reported in 2004 (178) E.L.T. 883 (Tri. - Mumbai). In this case, the enhancement made was set aside in appeal proceedings. 

9.
You may have to take into account the above decisions also while considering import of demo machines. 

Regards,
                                                                                  

S.MURUGAPPAN

Attached: As above

Sm/er                        
Disclaimer:- The above opinion is provided based on the information and documents made available to us by the company M/s.Konica Minolta Business Solutions India Pvt. Ltd., and further based on the laws and rules prevalent as on date and the understanding of such provisions by the author and is meant for the private use of the person to whom it is provided without assuming any liability for any consequential action taken based on the views expressed here.
