OPINION

I.
QUERIST:


M/s.Momentive Performance Materials (India) Pvt. Ltd.,

B-3, SIPCOT Industrial Growth Centre,
Oragadam, Sriperumbudur Taluk,
Kancheepuram District - 602 105.

II. 
FACTS:



The querist is engaged in import and export trading operations and they frequently import various materials and components for use in their trading activities. They are doing only label change inside their factory located in Chennai. Given the nature of their business, they are interested in exploring the possibility of claiming duty drawback on the customs duties paid for these imported trading materials. The querist understands that duty drawback provisions generally apply to imported materials that are subsequently exported or incorporated into products for export. However, they are uncertain whether their specific use of these materials qualifies for duty drawback benefits.
III.
QUERY:
1.
In the above context, the querist needs clarifications on the following queries. 
(1)
Are imported trading materials eligible for duty drawback under the applicable regulations? If so, is there any conditions for eligibility?

(2)
If eligible, what specific requirements or documentation would be necessary to claim duty drawback for these materials?

(3)
Are there any specific exceptions, limitations, or restrictions that they should be aware of concerning duty drawback claims for imported trading materials used in this manner?

(4)
Insights and recommendations on this matter would be invaluable in helping the querist to assess the potential cost savings and compliance requirements related to duty drawback for their imported trading materials.
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2.
The querist clarified further that the operations carried out are restricted to repackaging and relabelling only and there is no other chemical process or manufacturing process involved. It was also clarified that the country of origin remains the same and the product description alone is changed.

IV.
OPINION:
1.
There are two provisions relating to drawback in the Customs Act, 1962. One relates to drawback granted under Section 74 and another relates to drawback granted under Section 75. When the goods imported are re-exported in the same condition, the import duties paid at the time of import will be available as drawback upon such re-export in terms of Section 74 of Customs Act, 1962. For the sake of understanding, Section 74 of Customs Act, 1962 is reproduced below. 
SECTION 74. Drawback allowable on re-export of duty-paid goods. –
(1)
When any goods capable of being easily identified which have been imported into India and upon which any duty has been paid on importation, -

(i) are entered for export and the proper officer makes an order permitting clearance and loading of the goods for exportation under section 51; or

(ii) 
are to be exported as baggage and the owner of such baggage, for the purpose of clearing it, makes a declaration of its contents to the proper officer under section 77 (which declaration shall be deemed to be an entry for export for the purposes of this section) and such officer makes an order permitting clearance of the goods for exportation; or

(iii) are entered for export by post under clause (a) of section 84 and the proper officer makes an order permitting clearance of the goods for exportation, ninety-eight per cent of such duty shall, except as otherwise hereinafter provided, be re-paid as drawback, if –
(a) the goods are identified to the satisfaction of the Assistant Commissioner of Customs or Deputy Commissioner of Customs as the goods which were imported; and

(b) the goods are entered for export within two years from the date of payment of duty on the importation thereof :
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Provided that in any particular case the aforesaid period of two years may, on sufficient cause being shown, be extended by the Board by such further period as it may deem fit.

(2) 
Notwithstanding anything contained in sub-section (1), the rate of drawback in the case of goods which have been used after the importation thereof shall be such as the Central Government, having regard to the duration of use, depreciation in value and other relevant circumstances, may, by notification in the Official Gazette, fix.

(3) 
The Central Government may make rules for the purpose of carrying out the provisions of this section and, in particular, such rules may –
(a) provide for the manner in which the identity of goods imported in different consignments which are ordinarily stored together in bulk, may be established;

(b) specify the goods which shall be deemed to be not capable of being easily identified; and

(c) provide for the manner and the time within which a claim for payment of drawback is to be filed.

     (4)  For the purposes of this section -

(a) 
goods shall be deemed to have been entered for export on the date with reference to which the rate of duty is calculated under section 16;

   (b)
 in the case of goods assessed to duty provisionally under section 18, the date of payment of the provisional duty shall be deemed to be the date of payment of duty.

2.
Apart from this provision in the Customs Act, for regulating grant of drawback and identification of the goods imported at the point of re-export, separate rules have been framed titled “Re-export of imported goods (Drawback of Customs duties) Rules, 1995”. A copy of these rules is enclosed to this opinion as Annexure-1.
 
3.
In respect of goods manufactured in India and exported out of the country, there is a facility for getting back the taxes and duties paid on the inputs used for the manufacture of such goods exported. Such drawback is available in terms of Section 75 of Customs Act, referred to above. 
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4.
In the present case, the querist has clearly indicated that the goods imported do not undergo any actual manufacturing process or chemical process. They are only re-packed and re-labelled. It is also mentioned that the product description is changed and the country of origin remains the same. The process of re-packing or re-labelling does not result in manufacture or production of any new commodity. Therefore, in this background, drawback under Section 75 of Customs Act will not be available to you. 

5.
In this connection, your attention is invited to the decision of the Revision Authority in the Ministry of Finance, Government of India in the case of Chemspec Chemicals Pvt. Ltd., reported in 2013 (289) E.L.T. 209 (G.O.I.). A copy of this decision is enclosed to this opinion as Annexure-2. Paragraph 9 of the above decision is reproduced below to appreciate the facts and circumstances. 

“9. Government when considers all the factual details of this matter in right perspective, finds that Chapter Note 10 of Chapter 29 is meant for the ‘products’ of this chapter and further the purpose of the same is to render the ‘product’ marketable to the consumer. It nowhere grants a general permission to anyone to take a cover to sell or trade the ‘inputs’ as such for a profit and then claim the beneficial scheme of grant of drawback which actually is meant for genuine re-exports after doing some value added defined operations in the factory of manufacture of excisable goods. In the instant case, applicant has stated that they removed original packing and relabelled the goods without making any value addition. So drawback claim under Section 75 of Customs Act was rightly denied. However, applicant could have re-exported the goods under Section 74 and availed drawback benefit subject to compliance of provisions of Section 74 which applicant has failed to avail”.

6.
One of the essential conditions under Section 74 as well as Re-export of imported goods (Drawback of Customs duties) Rules, 1995 mentioned above relates to identification of the goods originally imported and then, subsequently, re-exported. When the package is changed and re-labelling also is done with change in the product description, it may be noted that any identification will be rendered difficult. Still notwithstanding re-packing or re-labeling, in a few cases, drawback under Section 74 has been allowed when the product re-exported remains the same. In this connection, your attention is invited to the following two decisions. 

(i) One decision is given by Government of India in the case of  Torrent Pharmaceuticals reported in  2001 (138) E.L.T. 949 (G.O.I.). A copy of this decision is enclosed to this opinion as Annexure-3.
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(ii)
Another decision is given by Delhi High Court in the case of               Groz-Beckert Asia Pvt. Ltd. Vs. Union of India reported in 2014 (305) E.L.T. 30 (Del.). A copy of this decision is enclosed to this opinion as Annexure-4.

7.
Therefore, in your case, based on these decisions, it should be possible to claim drawback in terms of Section 74 of Customs Act, 1962. But, at the same time, it is to be seen that the only way of identifying the product imported and re-exported is by testing the goods and the quantity imported. At the time of import of these goods, lab testing can be conducted to identify the nature and composition of the goods. At the time of re-export, the goods can be again subjected to testing to verify and confirm that the same goods are being re-exported. When subsequent re-testing shows that the same product is having same nature and composition, then, along with other documents relating to quantity imported, etc. and documents relating to re packing operations carried out in the factory / premises to establish that it is the same goods that are being sent back it will be possible to claim drawback. Drawback to the extent of 98% of the duties paid will be available on re-export of these goods. 

S. MURUGAPPAN


Encl.: As above

Sm/er

Disclaimer:- The above opinion is provided based on the information and documents made available to us by the querist and further based on the laws and rules prevalent as on date and the understanding of such provisions by the author and is meant for the private use of the person to whom it is provided without assuming any liability for any consequential action taken based on the views expressed here.
