OPINION

I.
QUERIST:
M/s. Amita Technical Company Pvt. Ltd.,  

No.G-106, SIPCOT Industrial Park, 

Vallam Vadagal Village,

Sriperumpudur Taluk,

Kanchipuram District - 602 105.
II. 
FACTS:

1.
The querist intends to assemble fishnet making machine to be imported by one of their customers under EPCG Scheme. After import of the goods, from the querist’s parent company, their customer will send these CKD / SKD components to the querist for assembling a machine on job work basis.
2.
It is reported that the querist will use their materials also in assembling the machine and after testing, this will be sent back to their customer for installation and for manufacture of the specified goods under EPCG Scheme by their customer.
3.
It is reported that when the machine is assembled and returned, job work charges are collected with GST for providing services (SAC Code 9988 – Manufacturing Service) will be paid. When further clarifications were sought for with regard to the extent of local value addition, the querist clarified that Parts like creel stand, machine cover, machine rollers, net winding assembly, net forwarding assembly, etc., will be locally incorporated and the percentage of value addition will be to the extent of 30%.

III.
QUERY:

In the above background, the querist would like to know whether flow of the activity as above is in compliance with any relevant DGFT, Customs and GST provisions.
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IV.
OPINION:

1.
Under the EPCG Scheme, as per the current Foreign Trade Policy, capital goods can be imported in CKD / SKD condition. Paragraph 5.01 (a) (i) of the Foreign Trade Policy may be seen in this connection. 

2.
Whether the goods imported are in SKD or CKD condition will be determined by customs authorities. In this context, useful reference can be made to Rule 2(a) of General Rules for the Interpretation of Tariff Schedule.

“2. (a) Any reference in a heading to an article shall be taken to include a reference to that article incomplete or unfinished, provided that, as presented, the incomplete or unfinished article has the essential character of the complete or finished article. It shall also be taken to include a reference to that article complete or finished (or falling to be classified as complete or finished by virtue of this rule), presented unassembled or disassembled”.

3.
Therefore, even when the machine is not complete, if it has essential characteristics and imported in CKD / SKD form, still they will meet the requirement of capital goods / machinery as per the DGFT provisions / Customs Tariff Schedule. 
4.
As it is reported that the querist is using his material also in assembling the equipment, this is to be ensured, whether in the condition the goods are imported, they can be treated as forming incomplete machine in CKD/SKD form. 

5.
When further clarifications were sought for, the querist indicated that parts like creel stand, machine cover, machine rollers, net winding assembly, net forwarding assembly are locally added to the imported items / components to assemble the machine. It was also clarified that the local value addition is to the extent of 30%. In the fishnet making machine, it can be reasonably assumed that net winding assembly, net forwarding assembly, machine rollers, etc., are crucial / critical parts. Without these, whether the other imported components will constitute an incomplete machine, will be a question of fact. Depending upon the exact items imported and the items to be added, the customs authorities will decide, whether the parts imported as such can be treated as having essential characteristics of the machine to be assembled and therefore, in such a case, can be considered as an incomplete machine imported in unassembled condition. As such, this issue will have a crucial impact on the EPCG process envisaged.
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6.
It is further reported that for the assembling work done on job work basis, the querist is getting consideration in the form of job work charges and that on the service rendered, GST is being paid. As such, from GST angle, there should not be any difficulty in this arrangement subject to following the procedure prescribed for movement of the goods. 

7.
While applying for EPCG Authorisation, customer of the querist needs to clearly indicate that the machine will be imported in CKD / SKD form and that with local materials, the machine will be assembled by the querist and also provide the list of parts sought to be imported for assembling the machine here. This will ensure that the DGFT Authorities as well as Customs Authorities at a later date are aware of the items imported and the procedure being followed by the applicant / exporter. 
S. MURUGAPPAN   

Sm/er
Disclaimer:- The above opinion is provided based on the information and documents made available to us by the querist and further based on the laws and rules prevalent as on date and the understanding of such provisions by the author and is meant for the private use of the person to whom it is provided without assuming any liability for any consequential action taken based on the views expressed here.
