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OPINION

1.
QUERIST:  
J.K. Fenner (India) Limited, Khivraj Complex II, 5th Floor, 480, Anna Salai, Nandanam, Chennai 600 035.

2.
FACTS:
2.1
The Querist seeks to import certain raw materials and then re-export them to other countries.  It was clarified by them that the goods imported will be re-exported as such in the original packing and also by retaining the description of the product.  It was further clarified that the country of origin, etc., will not be changed.

2.2
In addition, it was pointed out by the Querist that they would like to re-export these goods without any value addition, i.e., at the landed cost to the subsidiary company located in Mexico and also other third party buyers in Mexico.  The Querist stated that the reason for importing these goods and also re-exporting them to the subsidiary company and also to others is basically for the reason that they can import in huge volume and also seek better price advantage.  The Querist have confirmed that apart from claiming a refund of import duty paid at the time of import, they will not seek any other export incentives.  
3.
QUERY:
In the above background, the Querist would like to know the procedures and documentation to be followed by them for re-exporting these goods and claiming of refund of the import duty paid.
4.
OPINION
4.1
Section 74 of Customs Act, 1962 provides for grant of drawback when goods imported are re-exported out of the Country.  

For the sake of convenience, sub-sections 1 and 2 of Section 74 of Customs Act mentioned above are reproduced below:-

“74.
Drawback allowable on re-export of duty paid goods
(1) When any goods capable of being easily identified which have been imported into India and upon which any duty has been paid on importation, -

(i) are entered for export and the proper Officer makes an order permitting clearance and loading of the goods for exportation under Section 51; or

(ii) are to be exported as baggage and the owner of such baggage, for the purpose of clearing it, makes a declaration of its contents to the proper officer under Section 77 (which declaration shall be deemed to be an entry for export for the purposes of this Section) and such Officer makes an order permitting clearance of the goods for exportation; or

(iii) are entered for export by post under Section 82 and the proper officer makes an order permitting clearance of the goods for exportation, 

ninety eight percent of such duty shall, except as otherwise hereinafter provided, be re-paid as drawback, if –

(a) the goods are identified to the satisfaction of the Assistant Commissioner of Customs or Deputy Commissioner of Customs as the goods which were imported; and

(b) the goods are entered for export within two years from the date of payment of duty on the importation thereof:

PROVIDED that in any particular case the aforesaid period of two years may, on sufficient cause being shown, be extended by the Board by such further period as it may deem fit.

(2) Notwithstanding anything contained in sub-section (1), the rate of drawback in the case of goods which have been used after the importation thereof shall be such as the Central Government, having regard to the duration of use, depreciation in value and other relevant circumstances, may, by notification in the Official Gazette, fix.”
4.2
A perusal of the above will show that for claiming drawback of the duty paid on the goods at the time of import, they should be capable of identification with regard to the import documents.  If they are exported as such without use, then 98% of the duty paid will be available as drawback.  In case the goods have been put to use, then there will be a gradual reduction in the drawback that is permissible.  It is also to be noted that the re-export should take place within a maximum period of two years from the date of import.  
4.3
The Government of India has framed rules for implementation of the above provisions of Section 74 and these are called “Re-export of Imported Goods (drawback of customs duties) Rules, 1995”.  

The full text of these goods is attached as Annexure 1 to this Opinion.

4.4
At the time of re-export, it is necessary that the Querist files in the Icegate, the shipping bill for claim of drawback under Section 74 of the Customs Act.  
4.5
Subsequent to identification and permission for re-export of these goods, as contemplated in the Rules mentioned above, the Querist needs to file a claim for drawback as provided for in the Annexure to the Rules within a period of three months from the date the Order for re-export is given.  It is necessary that the claim is filed along with the documents specified in Rule 5 of the above Rules.
4.6
It was clarified by the Querist that the re-export will take place without changing the packing and with the same description.  To this extent, there will not be any difficulty in identification of the goods with that of the original import documents.  
4.7
At the same time, it was pointed out that the goods will be re-exported at the landed cost.  It will be advisable that after importing the goods, when these are re-exported, there is some value addition towards handling charges and profit margin also incorporated so that the Querist is able to justify import and the re-export process.  If re-export takes place at a lesser price, then definitely that will involve questions from the Bankers and Enforcement Authorities.  Even if the same cost is retained, that can also lead to questions.  As such, the Querist needs to have some value addition for undertaking this re-export as a business practice.  

4.8
It is also to be noted that since the goods imported from abroad are re-exported, there will not be any other export incentive available except refund of the imported duty by way of drawback as stipulated in Section 74 of the Customs Act aforesaid.
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Disclaimer:- The above opinion is provided based on the information and documents made available to us by the querist and further based on the laws and rules prevalent as on date and the understanding of such provisions by the author and is meant for the private use of the person to whom it is provided without assuming any liability for any consequential action taken based on the views expressed here.


