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OPINION

1.
QUERIST:  

M/s. FLSmidth Private Limited, ‘FLSmidth House’, 34, Egatoor, Rajiv Gandhi Salai, Kelambakkam, Kancheepuram District – 603 103.

2.
FACTS:

2.1
The Querist needs to export following laboratory equipments from Chennai, India to Copenhagen, Denmark. All these equipment are second hand/used equipment and being sold to FLSmidth A/S, Denmark against their Purchase order. FLSmidth A/S, Denmark will release a formal Purchase Order in Euro on Flsmidth Private Limited, India on fair market price for these items.
 
2.2
These are not manufactured in India and the Querist confirms that they don’t have all records of their earlier past purchase/sourcing. Some of these items are imported Free of Charge from FLSmidth A/S, Denmark.
 
Item : Atox Mill Roller and Table- 1-set (Identification Mark: XF 905/C3025) , Weight: 40 kgs.
 
Item : Automatic Fusion Bead Equipment, Make : KATANAX : 1 piece : weight : 42 kgs. 
 
Item : pH Ionmeter (Fluoride C 013) : 1-Set : weight: 3.4 kgs..
 
2.3
The Querist have some Platinum Crucibles (basically metal Platinum in ingots forms like round ring, small pieces – HS Code- 71101110: About 3 kgs.  These are also to be exported to Denmark.  The Querist further confirms that:-

 
(i) ATOX spare parts are used in their laboratory vertical roller mill.
(ii) KATANAX fused bead equipment is used to prepare samples for their XRAY.
(iii) The above items are not listed in SCOMET.
3.
QUERY:
In this connection, the Querist seeks advice and opinion on exportability of the above goods with process and documentation which they need to follow during such exportation. 
4.
OPINION
4.1
It is indicated that there are no records available for the procurement of these laboratory equipment; that should not be any issue in export of these goods.  All these products can be exported under free shipping bill, i.e., without claim for any incentive.
4.2
Also, it may be noted that there are no restrictions for export of used or second-hand goods / equipment from India.  However, the Querist needs to check up whether in the country of import, there are restrictions with regard to brining in used products. 

4.3
The Querist has confirmed that these items are not figuring in Scomet.  Further, with regard to crucibles made of platinum, it is noticed as per the existing export policy and item-wise classification for export of goods as contained in Schedule 2 of ITC HSN Policy for import and export, there are no restrictions for export of platinum products falling under Chapter 71 of the First Schedule to Customs Tariff Act. 
4.4
One further aspect which has to be taken care of is valuation of the goods sought to be exported.  For the exports made, as per the provisions of Foreign Exchange Management Act, exporter is required to realize sale proceeds.  Only in respect of trade samples, bonafide gifts, etc., exports can be made without involving any foreign exchange earnings.  Since in the present case, these are not trade samples or gift items, there will not be any justification for exporting them without realisataion of export proceeds.  Even otherwise, for any exemption from realizing foreign exchange on exports, specific waiver has to be obtained from Reserve Bank of India by giving justifiable reasons.
4.5
Apart from the above, it is also noticed that principals of the Querist in Denmark are going to release a formal purchase order in Euros for procurement of these goods.  It is stated that the PO will indicate fair market price for these items.
4.6
As the goods are being exported to a related party, as per Section 14 of the Customs Act, 1962, the correctness of the value declared for export products may be subject to verification by Customs Authorities.
4.7
In this connection, attention of the Querist in invited to Customs Valuation (determination value of export goods) Rules, 2007.  A copy of the above rules is attached as Annexure to this opinion.  

4.8
In terms of Rule 3(2) of the above Rules, the transaction value will be accepted by Customs even the buyer and seller are related provided that the relationship has not influenced to the price.  The prices can be compared and verified with regard to their correctness in terms of Rule 4, 5 as well as 6.
4.9
To enable Customs to arrive at a fair market price on the above basis and to make them accept the declared value, it will be necessary that the Querist on their own obtain comparable values for these items.  The Querist can also obtain a Chartered Engineer’s certificate with regard to valuation indicating the present condition of these items, their original price and their current fair market value.  These will assist the Customs in processing the export documents quickly.
S. MURUGAPPAN
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Disclaimer:- The above opinion is provided based on the information and documents made available to us by the querist and further based on the laws and rules prevalent as on date and the understanding of such provisions by the author and is meant for the private use of the person to whom it is provided without assuming any liability for any consequential action taken based on the views expressed here.
