OPINION

I.
QUERIST:


M/s.Surana & Surana,

International Law Centre, 

61-63, Dr.Radhakrishnan Salai, 

Mylapore, Chennai – 600 004.

II. 
FACTS:
1.
Company XYZ is an EOU having 3 manufacturing units under its control. It proposes to transfer one of the manufacturing units (hereinafter referred to as the “Business Unit”) after getting it de-bonded (as a DTA unit) to its group company Company ABC by way of a slump sale. The transfer involves transfer of lease hold rights on the land, ownership of building, plant & machinery, other fixed assets, FG, stock, licenses & approvals pertaining to the Business Unit, including the relevant workers and employees, to Company ABC. 

2.
A business transfer agreement (‘BTA’) was signed for this purpose and the transfer happened after receiving the due approvals from the Development Commissioner. 

3.
The employee transfer letters were issued to the employees of the Business Unit (about 350 employees) stating that they will be transferred from Company XYZ to Company ABC without any disruption to their service continuation and any employee benefit. Everything would remain the same, except their employer name would change from Company XYZ to Company ABC. The employees have refused to accept the transfer letters. Currently, GST and all the licences and approvals to run the operations of the Business Unit as a DTA unit are obtained under Company ABC.
III.
QUERY:


In the above context, the querist needs clarifications on the following queries.

Option 1: Halt the business transfer (the plant, machinery and employees) temporarily and continue the operations of the Business Unit under Company XYZ for a short period of time, till they are able to convince majority of the employees to move to Company ABC. 


Query: 

Can this be done given the fact that plant and machinery of the Business unit have already been debonded from the EOU license?
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Option 2: Transfer the plant and machinery to Company ABC, and temporarily halt the transfer of employees. Given that plant belongs to Company ABC, and employees are still under Company XYZ, sign a manpower agreement between Company ABC and Company XYZ, wherein Company XYZ would depute its identified employees as contract workers to work at the facility of Company ABC 


Queries: 

            (i)
Given the fact Company XYZ has a EOU license, can they undertake the activity of manpower supply to Company ABC? If yes, what needs to be done from a GST perspective? 

(ii) 
Assuming there are about 350 employees who were originally required to be transferred from Company XYZ to Company ABC for the slump sale. Given the resistance currently being faced from the employees for the transfer, what is the effective number of employees to be transferred from Company XYZ to Company ABC to qualify for a slump sale? Assuming the number of employees required to run a day swift is about 180, would the transfer of these employees qualify for slump sale? 

(iii) 
If the employees are not transferred as a business transfer, would this be considered as a slump sale which is exempt from GST and capital gains taxes? 

(iv)
Any other suggestion to achieve the objective?

IV.
OPINION:
1.
What is slump sale is not defined in GST Act or Rules. However, under the Income Tax Act there is a definition. As per Section 2(42C) of Income Tax Act 1961, ‘slump sale’ means the transfer of one or more undertakings as a result of the sale for a lump sum consideration without values being assigned to the individual assets and liabilities in such sales.
‘Undertaking’ has the same meaning as in Explanation 1 to Section 2(19AA) defining ‘demerger’. As per Explanation 1 to Section 2(19AA), ‘undertaking’ shall include any part of an undertaking or a unit or division of an undertaking or a business activity taken as a whole, but does not include individual assets or liabilities or any combination thereof not constituting a business activity.

2.
This slump sale is different from itemized sale, where individual values are assigned to the assets. 
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3.
It may be noted that under the GST Act there is no specific definition of ‘slump sale’. Section 7 refers to supply and in Section 7, it is stated that when certain activities or transactions constitute a supply in accordance with the provisions of Sub-Section (1), they shall be treated either as supply of goods or as supply of services as referred to in Schedule II. Schedule II, Clause 4 refers to transfer of business assets and this clause reads as follows. 

“4.      Transfer of business assets


(a) 
where goods forming part of the assets of a business are transferred or disposed of by or under the directions of the person carrying on the business so as no longer to form part of those assets, 2 [xxx] such transfer or disposal is a supply of goods by the person;


(b) 
where, by or under the direction of a person carrying on a business, goods held or used for the purposes of the business are put to any private use or are used, or made available to any person for use, for any purpose other than a purpose of the business, 2 [xxx] the usage or making available of such goods is a supply of services;


(c) 
where any person ceases to be a taxable person, any goods forming part of the assets of any business carried on by him shall be deemed to be supplied by him in the course or furtherance of his business immediately before he ceases to be a taxable person, unless-



(i) 
the business is transferred as a going concern to another person; or



(ii) 
the business is carried on by a personal representative who is deemed to be a taxable person”.

4.
From the above, it can be assumed that when only the goods forming part of assets are transferred in a transfer of business assets, that will be treated as supply of goods and GST will be attracted. However, by way of exclusion in Clause 4(c), it is seen that when the business is transferred as ‘a going concern’ to another person and the person transferring the business ceases to be a taxable person, then, such an activity is not treated as supply of goods or services.

5.
As per Notification No.12/2017-Central Tax (Rate) dated 28.06.2017 (Sl.No.2), Services by way of transfer of a going concern as a whole is exempt from GST. Thus, when the business is transferred as a going concern, there is no tax liability. However, there is no definition of what is a ‘going concern’ in the GST Act or Rules. It will be logical to assume that slump sale or transfer of a business as a going concern should include transfer of employees also with all their rights and obligations intact. Otherwise, the transfer will not result in a transfer of a company, which will be functional. It is obvious that without employees, it cannot be a going concern.
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6.
There are different views with regard to consent to be taken before transfer of the employees in a slump sale.

As per Section 25-FF of the Industrial Disputes Act, 1947 (“IDA”), the employment of a workman may be transferred from one company to the other, in case of transfer of ownership or management of an undertaking, subject to the fulfillment of all the following three conditions: 

a. The workman’s service should remain uninterrupted as a result of the transfer; 

b. The new terms and conditions of service applicable to the workman after the transfer should not in any way be less favourable than those applicable to him immediately before the transfer; and 

c. For the purposes of calculating retrenchment compensation (severance), the workman’s previous years of employment with the transferor company should be recognized.

In case any of the above three conditions are not met it would be treated as retrenchment (termination of employment) by the employer, triggering a notice and severance payment requirement in compliance with applicable law.


Therefore, transfer should take place keeping the above in mind.  If the employees are not transferred, then, in our view, it may not comply with the broad scope of slump sale as it is understood and thus, may not be entitled for GST exemption.
7.
It is also worth noting that in the case of Rajashri Foods Pvt. Ltd. reported in 2018 (13) G.S.T.L. 221 (A.A.R. - GST), the company thought it fit to obtain an Advance Ruling to transfer of assets as going concern and approached Authority for Advance Ruling in Karnataka. In this case, the Authority has held that a transfer as a whole is entitled for GST exemption in terms of Notification No.12/2017-Central Tax (Rate) dated 28.06.2017 (Sl.No.2) as mentioned above. In Paragraph 9, the Authority for Advance Ruling has made the following observations.


“9. A going concern is a concept of accounting and applies to the business of the company as a whole. Transfer of a going concern means transfer of a running business which is capable of being carried on by the purchaser as an independent business. Such transfer of business as a whole will comprise comprehensive transfer of immovable property, goods and transfer of unexecuted orders, employees, goodwill, etc. In the instant case, the Applicant has not furnished any documentary evidence to establish that the Applicant is a going concern except their admission that its an ongoing business and the transaction proposes to transfer all the assets and liabilities to the new owner. It implies that the business will continue in the new hands with regularity and a nature of permanency”.


A copy of the above Ruling is enclosed to this opinion.
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8.
In view of the above, it will be appropriate that the employees are also transferred as a whole subject to the conditions specified in the Industrial Disputes Act mentioned above. Otherwise, there is scope for GST authorities to contend that there is no slump sale and that can result in disputes and tax demands by denying the exemption. 
9.
In case it is thought that lesser number of employees can be transferred, then, the best option will be to ask the remaining employees to resign before slump sale, so that, there are no legal impediments. 
10.
The option of keeping the employees in the parent company and sending them to the transferee as manpower supply also will violate the conditions of a slump sale giving room for GST demands.

11.
If there are difficulties from employees in the transfer of business in this manner then, the best option will be to keep the de-bonded division as a separate division/unit, but, as part of the parent company without EOU benefits (mentioned as Option 1 by the querist). This should be possible when the unit is de-bonded after complying with the terms of EOU Scheme.  

S. MURUGAPPAN
Encl.: As above

Sm/er

Disclaimer:- The above opinion is provided based on the information and documents made available to us by the querist and further based on the laws and rules prevalent as on date and the understanding of such provisions by the author and is meant for the private use of the person to whom it is provided without assuming any liability for any consequential action taken based on the views expressed here.

