OPINION

1.
QUERIST:
Hand-in-Hand India, 90/A, Nasarathpet village, Little Kancheepuram – 631 501, Tamil Nadu.
2.
FACTS:
The Trust has the following FDs’ (Long term Investment (Corpus) + Short term investments) in FCRA block as on 31-03-2024.
	Particulars 
	Amount In Rs.

	SBI Delhi
	303.00 lacs

	Canara Bank Kancheepuram
	828.00 lacs

	Indian Bank
	431.00 lacs

	Tamil Nadu Graman Bank
	  54.00 lacs

	T N Power Finance Corporation*
	1,094.00 lacs

	Total
	2,710.00 lacs


*The trust is treating the deposits held with TN Power Finance Corporation (“TNFPC”), interest received and accrued therefrom under FCRA books. The present deposits held with TNPFC are valid till 2026.
Even though the FCRA does not expressly prohibit placing the surplus foreign contribution in fixed deposit with non-banking companies, the Explanation 2 to sub section (h) of Section 2 of the Foreign Contribution Regulation Act, 2010 (“the Act”) defines foreign contribution to include “interest accrued on the foreign contribution deposited in any bank”.
Sub section (c) of Section 2 of the Act refers bank to “a banking company as referred to in clause (c) of Section 5 of Banking regulations Act 1949”.

3.
QUERY:
In the above factual situation, Querist would like to know whether the foreign contributions invested in Tamil Nadu Power Finance Corporation (“TNPFC”) or interest earned from such deposits comply with the provisions in force.

4.
OPINION:
4.1
It is reported that out of Rs.2,710 Lakhs, specific sums are invested in State Bank of India, Delhi, Canara Bank, Kanchipuram and Tamil Nadu Gramin Bank.  An amount of Rs.1,094 Lakhs is invested in TNPFC.  It is reported that the deposits held with TNPFC are valid till 2026.  It is an admitted position that the Querist is in possession of a certificate granted for receiving of foreign contributions.  The Foreign Contribution (Regulation) Act 2010 specifies in detail the provisions to be complied with such entities receiving foreign contribution and the details to be filed with Authorities and actions that can be taken for any omissions or violations.  
4.2
Section 17(1) of the above Act reads as follows:-

“17. Foreign contribution through scheduled bank: (1) Every person who has been granted certificate or prior permission under section 12 shall receive foreign contribution only in an account designated as "FCRA Account" by the bank, which shall be opened by him for the purpose of remittances of foreign contribution in such branch of the State Bank of India at New Delhi, as the Central Government may, by notification, specify in this behalf:

Provided that such person may also open another "FCRA Account" in any of the scheduled bank of his choice for the purpose of keeping or utilising the foreign contribution which has been received from his "FCRA Account" in the specified branch of State Bank of India at New Delhi:
Provided further that such person may also open one or more accounts in one or more scheduled banks of his choice to which he may transfer for utilising any foreign contribution received by him in his "FCRA Account" in the specified branch of the State Bank of India at New Delhi or kept by him in another "FCRA Account" in a scheduled bank of his choice:
Provided also that no funds other than foreign contribution shall be received or deposited in any such account.”

4.3
Now, what is foreign contribution is defined in Section 2(h) of the above Act in the following manner:-

“(h) 
"foreign contribution" means the donation, delivery or transfer made by any foreign source,

(i) 
of any article, not being an article given to a person as a gift for his personal use, if the market value, in India, of such article, on the date of such gift, is not more than such sum as may be specified from time to time, by the Central Government by the rules made by it in this behalf;

(ii) 
of any currency, whether Indian or foreign;

(iii) 
of any security as defined in clause (h) of section 2 of the Securities Contracts (Regulation) Act, 1956 (42 of 1956) and includes any foreign security as defined in clause (o) of section 2 of` the Foreign Exchange Management Act, 1999 (42 of 1999).

Explanation 1:
A donation, delivery or transfer of any article, currency or foreign security referred to in this clause by any person who has received it from any foreign source, either directly or through one or more persons, shall also be deemed to be foreign contribution within the meaning of this clause.

Explanation 2:
The interest accrued on the foreign contribution deposited in any bank referred to in sub-section (1) of section 17 or any other income derived from the foreign contribution or interest thereon shall also be deemed to be foreign contribution within the meaning of this clause.

Explanation 3:
Any amount received, by any person from any foreign source in India, by way of fee (including fees charged by an educational institution in India from foreign student) or towards cost in lieu of goods or services rendered by such person in the ordinary course of his business, trade or commerce whether within India or outside India or any contribution received from an agent of a foreign source towards such fee or cost shall be excluded from the definition of foreign contribution within the meaning of this clause.”
4.4
A perusal of the above provision show that there are certain restrictions with regard to parking of the funds with Banks or other institutions.  The above provision also indicate that interest earned out of foreign contribution also will come within the scope of foreign contribution by way of a deeming provision contained in Explanation (ii) to Section 2(h).

4.5
A reading of Section 17 extracted above will indicate that the foreign contributions can be kept in accounts opened in Scheduled Banks only.

4.6
The provisions clearly indicate that the FCRA account has to be opened in State Bank of India Branches or in Scheduled Banks for keeping or utilising such foreign contributions.  Accounts other than FCRA account can also be opened in Scheduled Banks for transfer or use of such foreign contribution.  While Explanation (ii) refers to interest earned on the foreign contribution deposited in any Bank or any other income derived from foreign contribution or interest accrued thereon, the said explanation does not bar deposits in other institutions.  But, necessarily it has to be taken by implication that when read with Section 17(1), there is no scope for deposit of the funds or the interest earned thereon in any other institution other than a Bank.

4.7
It may be seen that Explanation (2) to definition to Section 2(h) refers to “any Bank” and definition 2(c) defines Bank as meaning “a Banking Company” as referred to in Clause (c) of Section 5 of the Banking Regulation Act, 1949.  
4.8
Section 5(c) of the Banking Regulation Act mentioned above defines Banking Company as meaning “any Company which transacts the business of Banking in India.  Now, what is Banking is again defined in Section 5(b) of the above Act as mentioned below:-

“(b)
‘Banking” means the accepting for the purpose of lending or investment of deposits of money from the public repayable on demand or otherwise and withdrawable by cheque, draft, order or otherwise.”
4.9
Thus, from these definitions, it is clear that the foreign contribution can be kept and / or utilized in Banks which have license issued by the Government for carrying out banking operations, as for carrying out banking as defined in Section 5(b), a license is needed from the Government.

4.10
From the website of TNPFC, it is noticed that, it is registered as a Non-Banking Finance Company with RBI.  It is classified as a Public Financial Institution and it does not possess any license for carrying on banking activities.

4.11
In light of the above, in our view, the investment of the funds which come within the scope of “foreign contribution” in TNPFC will not be in conformity with the provisions of Foreign Contribution Act, 2010 read with Banking Regulation Act, 1949.

S. MURUGAPPAN
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Disclaimer:- The above opinion is provided based on the information and documents made available to us by the querist and further based on the laws and rules prevalent as on date and the understanding of such provisions by the author and is meant for the private use of the person to whom it is provided without assuming any liability for any consequential action taken based on the views expressed here.
