OPINION

1.
QUERIST:  

M/s. ABI Showatech India Pvt. Ltd., Pulivalam Village, Banavaram Post, Vellore, Tamil Nadu - 632 505.
2.
FACTS:

2.1
Querist is importing Virgin Nickel alloy raw material from Ross & Catherall, UK.  After import, they manufacture Aerospace parts using this raw material.

 

2.2
During the course of time, they accumulate huge scarps in the rivet shape.
2.3
They checked with our supplier Ross & Catherall, UK and they agreed to take back the scrap parts and give back to them as Nickel Alloy after using their scarps for manufacturing those alloys as per the ratio which is required by the Querist and sell to them at a lower price after adjusting the price of scrap.

 

2.4
Ross & Catherall don't want the Querist to send the scrap material as sales since it will incur some VAT implications for them along with the customs duty and escalate the cost.  They want the Querist to send the material on FOC basis (on returnable basis).  They don't want them to send the material on a commercial basis.
2.5
For sending the nickel scrap on FOC basis, the Querist need to get a GR waiver from the Bank.  while exporting, the parts will be in rivet form whereas suppliers will be sending it back in the form of new ingot material.  They cannot establish identity to customs during imports.  It is stated that paying full duty for return material will escalate cost and is not commercially viable.

 
3.
QUERY:
(i) How to send the material on FOC basis?

(ii) How to establish identity?

(iii) Is there any procedure for obtaining special licence from DGFT?
4.
OPINION
4.1
When scrap is exported and after processing, it is imported as ingots, there is no way to establish identity and the Customs import provisions do not provide for clearance of such goods free of customs duty or at concessional duty by treating them as re-import.

4.2
There are only two options to export the scrap.  One will be as sale so that, the scrap export sale proceeds are realized.  When the ingot is imported, in such a case, the normal market price will be charged for the ingot and therefore, there should not be any issue with regard to the valuation of ingots at the time of import.  What is to be verified is whether the Querist can convince to the supplier to accept the scrap on sales basis.
4.3
The second option will be to export the scrap free of charge and for this purpose, Querist should get a GR waiver from the foreign exchange dealer explaining the situation that the scrap will be used in the production of ingots which will be imported and there will be price adjustment for the scrap supplied free of charge.  With such explanation, export on FOC basis should be possible.

4.4
However, at the time of import, full market value for ingot need to be declared and there cannot be price adjustment for the scrap supplied free of charge for payment of customs duty.  Valuation Rules provide that the value of any material supplied by the buyer to the supplier of the goods free of cost or at reduced cost of the goods imported if not already included in the declared value by the supplier, then the same needs to be included for charging customs duty.

4.5
In this connection, Rule 10(b) of Customs Import Valuation Rules as reproduced may be seen:-

10(1)
“In determining the transaction value, there shall be added to the price actually paid or payable for the imported goods –
(b)
The value, apportioned or appropriate, of the following goods and services where supplied directly or indirectly by the buyer free of charge or at reduced cost for use in connection with the production and sale for export of imported goods, to the extent that such value has not been included in the price actually paid or payable, namely:-
(i) materials, components, parts and similar items incorporated in the imported goods;

(ii) tools, dies, moulds and similar items used in the production of the imported goods;

(iii) materials consumed in the production of the imported goods.”

4.6
In light of the above provision, it should be remembered that the Querist will end up paying customs duty on the normal market value for the ingot even though scrap is supplied free of charge for use in production of the ingot supplied.

4.7
It is also to be noted that in both the cases, i.e., as sales or as free supply, the Querist needs to check up the regulations and conditions in force in the importing Country with regard to import of scrap into that Country.

S. MURUGAPPAN
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Disclaimer:- The above opinion is provided based on the information and documents made available to us by the querist and further based on the laws and rules prevalent as on date and the understanding of such provisions by the author and is meant for the private use of the person to whom it is provided without assuming any liability for any consequential action taken based on the views expressed here.
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