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Appeal to the Commissioner of Customs (Appeals) 

 Under Section 128 of the Customs Act, 1962

1.   No.______________________ of 2021
2.   Name and Address of the appellant     :
M/s.Sandvik Asia Private Limited, 

(Now known as Sandvik Materials Technology   

  India Pvt. Ltd.),
 49 & 49-B, SIPCOT Industrial Complex,
 Hosur-635126, Krishnagiri Dist. Bangalore 
 E-Mail:   

 radhakrishnan.neelancherry@kanthal.com






 ( +91 4344 403573




                         Fax: +91 4344 403520
3.  Designation and address of the officer  :   Additional Commissioner of Customs,

              passing the decision or order appealed      O/o The Principal Commissioner of Customs,

              against and the date of the decision or       Airport & Air Cargo Complex Commissionerate,

              order.                                                          Menzies Aviation Bobba Cargo Terminal, 







Kempegowda International Airport, 

Devanahalli, Bengaluru – 560300.








Order-in-Original No.616/2021 dt.19.05.2021 
4. Date  of   communication   of   the 
        :
19.06.2021
             decision or order appealed against 
              

             to  the appellant.                                        

5. Address to  which notices may be           :   1)  M/s.Sandvik Asia Private Limited, 

    sent to the appellant.        


      (Now known as Sandvik Materials Technology

       India Pvt. Ltd.),

        Plot Nos.49 & 49-B, SIPCOT Industrial  

        Complex,

                                                                                       Hosur – 635 126.







  2) Mr. S. Murugappan, 







      Ms. K. Nancy and

      Mr. G. Gautham Ram Vittal,







      Advocates,

           





      No.1, 4th Floor, Ceebros Centre, 

            




      Old No.45, New No.39, Red Cross Road,

            




      Egmore, Chennai – 600 008. 

            




      ( 42122660 







       Mobile: 98410 76663

           





       E-Mail: smurugappan53@yahoo.com
6.  Whether duty or penalty or both  is 
:     Rs.8,055/- being 7.5% of duty demand 

      deposited; if not whether any appli-
      paid vide Challan dated 27.07.2021
cation  for   dispensing  with   such                Copy of the Challan Enclosed.

      deposit has been made.

                  


                                                               
    X

  
6.A. Whether the appellant wishes to be    :   Yes

                 heard in person                                      


7.  Reliefs claimed in appeal                      :   To set aside the impugned Order-in-Original 








No.616/2021 dated 19.05.2021 passed by the








respondent with consequential relief.

Statement of facts and Grounds of appeal :   Enclosed separately







                      X




Signature of the Advocate



          Signature of the Appellants

VERIFICATION

There is no other appeal filed against this Order-in-Original No.616/2021 dated 19.05.2021 passed by the Additional Commissioner of Customs, Airport & Air Cargo Complex Commissionerate, Bengaluru.

I, Kesavan.B, AVP of M/s.Sandvik Asia Private Limited, (Now known as Sandvik Materials Technology India Pvt. Ltd.), Pune the Appellants, do hereby declare that what is stated above is true to the best of my information and belief.

Verified at                       on this the             day of                        2021.








         X









        Signature of the Appellants








        Name: 








        Designation: 








        Mobile No: 

sm/ss

STATEMENT OF FACTS

1. M/s.Sandvik Asia Private Limited, (Now known as Sandvik Materials Technology India Pvt. Ltd.) is the appellants herein. The appellants are having registered office at Mumbai-Pune Road, Dapodi, Pune, Maharashtra and having one of the factories at Hosur, Tamil Nadu, situated at 49 & 49-B, SIPCOT Industrial Complex, Hosur – 635 126.

2.
The appellants having IEC 0388016213 and GSTIN 33AACCS6638K1Z4, is a subsidiary of Sandvik AB, was established in India in 1960. They are a multi-product, multi-division entity, engaged in the manufacture, distribution and provision of marketing support services. Their business is primarily organized into three Business Areas namely:- 

· Sandvik Machining Solutions (SMS); 

· Sandvik Mining and Rock Technology (SMRT); and 

· Sandvik Materials Technology (SMT) 

3.
In order to focus on core business areas of Sandvik Asia and align with global holding structure, the Group had approached National Company Law Tribunal (NCLT) for approval of restructuring of business areas of SAPL i.e. demerger. Pursuant to a NCLT sanctioned scheme of demerger and as such, while the underlying operations are not changing, the new legal entity is Sandvik Materials Technology India Private Limited (SMTIPL).

4.
In the course of their business activities, the appellants regularly import various steel products, including steel strips as well as tubes. Stainless steel strips of various specification are regularly imported from Sweden. These are classified under Heading 7220 9090 of the First Schedule to the Customs Tariff Act by the appellants and cleared upon payment of applicable import duties. They also import stainless steel tubes of specification known as “Kanthal APM Tube 178”. These strips are meant for supply to ISRO for use in their launch vehicles/ satellites.
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5.
In the course of Thematic Audit it was alleged by the officers of the respondent that the stainless steel strips described as “Kanthal Strips” attract anti-dumping duty in terms of Notification No.46/2012-Customs (ADD) dated 04.10.2012 and that the import of “Kanthal Tubes” attract safeguard duty in terms of Notification No.2/2014-Customs (SG) dated 13.08.2014 and that the appellants failed to pay the applicable anti-dumping duty as well as safeguard duty for these goods.

6.
The observations of the Audit to the above effect were communicated to the appellants through Audit letters dated 15.06.2020 with a request to them to pay the applicable anti-dumping duty and safeguard duty with interest. Subsequently, the above letters were followed up with a Show Cause Notice dated 30.09.2020 issued from File C.No.VIII/22/23/2020 BACC PCA/11198. In terms of the above notice it was contended by the respondent that there is mis-declaration and mis-statement by the appellants and that they failed to pay the applicable anti-dumping duty and safeguard duty on these goods and accordingly, they were called upon to show cause as to why,

(i)
Anti-Dumping duty amounting to Rs.5,95,278/- (Rupees Five Lakh Ninety Five Thousand Two Hundred and Seventy Eight only) should not be demanded and recovered from them under Section 28(4) of the Customs Act 1962.

(ii)
Safeguard duty amounting to Rs.1,07,399/- (Rupees One Lakh Seven Thousand Three Hundred and Ninety Nine only) should not be demanded and recovered from them under Section 28(4) of the Customs Act 1962. 

(iii)
Interest at appropriate rates should not be demanded and recovered from them as provided under Section 28AA of the Customs Act 1962.
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(iv)
The goods imported under the aforesaid bills of entry, totally valued at Rs.87,93,667/- [Rs.77,19,682/- + Rs.10,73,985/-] (Rupees Eighty Seven Lakh Ninety Three Thousand Six Hundred and Sixty Seven only) should not he held liable for confiscation under Section 111(m) of the Customs Act 1962.

(v)
Penalty as per Section 112(a) or Section 114A of the Customs Act 1962 should not be imposed upon them for non-payment of Anti-dumping duty and safeguard duty as levied on them vide Section 12 of the Customs Act 1962 read with Section 9A and 8B of the Customs Tariff Act 1975 and Customs Notification No.46/2012 Cus. (ADD) dated 04.10.2012 and No.02/2014 Cus (SG) dated 13.08.2014 ; by reasons of suppression of facts and will-full mis-statements with an intent to evade payment of the said duties and the same should not be recovered from them.

(vi)
Penalty as per Section 114AA of the Customs Act 1962 should not be imposed on them for the offences committed by them and for intentionally making false and incorrect declaration and documents.

7.
Because of the pandemic situation and lockdown restrictions the appellants could not respond to the show cause notice immediately and subsequent to their interim letters dated 20.10.2020 and 26.10.2020, they submitted a detailed reply dated 23.11.2020 to the respondent. In terms of the said reply it was explained clearly that they hold AEO status and they comply with all rules and regulations and that there was no mis-declaration or mis-statement of the goods on their part. It was also contended that in respect of these goods no anti-dumping duty or safeguard duty is payable. The appellants made a request for appearing for personal hearing before the respondent. The appellants appeared for a personal hearing on 23.04.2021 through their consultant and also filed further submissions on the same date.
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8.
Subsequent to the above, the respondent has passed the impugned order in terms of which he held that anti-dumping duty is not leviable on the stainless steel strips imported by them and accordingly, dropped the demand in respect of stainless steel strips. With regard to Kanthal Tubes he held that safeguard duty is applicable as the description of the goods imported matches with the description given in the notification. Accordingly, he confirmed a demand for Rs.1,07,399/- together with interest.

9.
The respondent dropped the proposals for confiscation of the goods and imposition of penalty in terms of Sections 112 and 114AA of Customs Act. However, he imposed a penalty of Rs.1,07,399/- which is equal to the duty demanded in terms of Section 114A on the basis of his finding that safeguard duty was not paid because of deliberate intention to evade payment of such safeguard duty.

10.
In the impugned order in para 8.6, apart from invocation of the extended period the respondent has justified the issue of the demand notice at a later date beyond the normal period by referring to the provisions of Section 6 of Taxation and other Laws (Relaxation of Certain provisions) Ordinance 2020 in terms of which the time limit specified in the Customs Act was extended for various actions.

11.
Aggrieved by the order passed as above by the respondent, in so far as it relates to demand of safeguard duty on ‘Kanthal Tubes’ and imposition of penalty in terms of Section 114A of Customs Act by invoking the extended period and by relying upon the ordinance issued on 30.3.2020 the appellants are filing the present appeal based on the following among, other grounds, which are without prejudice to one another.

GROUNDS

A)
The impugned order passed by the respondent is contrary to the facts and circumstances of the case and not in accordance with the provisions of law.
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B)
In terms of the ordinance referred to and relied upon by the respondent in para.8.6 the time limit has been extended only in respect of actions which are to be taken between 20th March 2020 and 29th June 2020. The end date was extended further by various notifications. However, it is to be noted that any action which ought to have been completed before 20th March 2020 i.e. before imposition of lockdown restrictions across the country, there is no extension of time limit. In the present case, the four consignments for which demand of safeguard duty has been confirmed by the respondent the importation was during 2016 and as per the provisions of Section 28 demand ought to have been issued within a period of two years. Therefore, in respect of an action which ought to have been completed in 2018, the respondent cannot take recourse to the ordinance issued in 2020 which extended time limit for actions to be taken with effect from 20.03.2020. Thus, the reliance in respect of the above provisions for issue of the notice is misplaced and consequently, the impugned order deserves to be set aside on this limited point.

C)
The show cause notice in this case has been issued by invoking the extended period in addition to the reference made to the ordinance as mentioned above. There is no case made out for issue of the notice by invoking the extended period. The appellants have given proper description of the goods and has made available the supplier’s invoice, certificate of chemical composition, packing list etc and there is no wrong description of the goods whatsoever in the documents submitted to the Customs. It is also to be appreciated that complete description could not be given as it appears in the invoice because of the limitation of field length of characters in the bill of entry for data entry in the web portal of the customs department. Thus, the description as per the limit possible in the description column has been provided by the appellants. In any case, they have made available the supplier’s invoice, packing list as well as the certificate showing the chemical composition of the goods. As such, the appellants deny that there was any mis-declaration..
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D)
Non-payment of duty by itself will not constitute suppression of facts or mis-statement with intention to evade duty. Though the show cause notice as well as the impugned order rely heavily on the self-assessment procedure in the Customs Manual for self-assessment it is very clearly indicated that in every case of short  payment of duty, penal provisions cannot be invoked and it is necessary that for establishing intention to evade duty resulting in short payment of duty mensrea is to be established. The relevant provisions of the Customs Manual in this regard are reproduced below:

2.2  Penal provisions would not be invoked in cases of bonafide errors in Self-Assessment where mensrea and willful intention to evade duty or non-compliance of a condition cannot be proved.

E)
Accordingly, invocation of the extended period cannot be justified in this case and thus, viewed from any angle the issue of the present notice is hit by limitation and thus, the impugned order which is based on the said notice cannot be sustained and is liable to be set aside.

F)
Though several proposals have been made in the show cause notice, on merits, without prejudice to the contentions set out above, the appellants would like to submit that as far as demand of safeguard duty on the stainless steel tubes is concerned, the same cannot be sustained for the reason that the goods are not covered by the relevant notification imposing safeguard duty. The first para of Notification 2/2014-Cus. (SG) dated 13.08.2014 reads as follows:

“Whereas, in the matter of import of Tubes, Pipes and Hollow Profiles, Seamless of iron, alloy or non-alloy steel (other than cast iron and stainless steel) whether hot finished or cold drawn or cold rolled, of external diameter not exceeding 273.1 mm (Outer Diameter) with the tolerance as specified under relevant standards (hereinafter referred to as  Seamless Pipes and Tubes),  falling  under   tariff   items  7304 19 10,  7304 19 20,   7304 19 90, 
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7304 23 10, 7304 23 90, 7304 29 10, 7304 29 90, 7304 31 11, 7304 31 19, 7304 31 21, 7304 31 29, 7304 31 31, 7304 31 39, 7304 39 11, 7304 39 19, 7304 39 21, 7304 39 29, 7304 39 31, 7304 39 39, 7304 51 10, 7304 51 20, 7304 51 30, 7304 59 10, 7304 59 20, 7304 59 30 and 7304 90 00 of the First Schedule to the Customs Tariff Act, 1975 (51 of 1975) (hereinafter referred to as the Customs Tariff Act), the Director General (Safeguard), in his final findings, published vide number G.S.R. 180 (E), dated the 11th March, 2014, in the Gazette of India, Extraordinary, Part II, Section 3, Sub-section (i), dated the 11th March, 2014, has come to the conclusion that increased imports of Seamless Pipes and Tubes into India has caused serious injury to the domestic producers of Seamless Pipes and Tubes, necessitating the imposition of  safeguard duty on imports of  Seamless Pipes and Tubes into India, and accordingly has recommended the imposition of safeguard duty on imports of the Seamless Pipes and Tubes into India.”
G)
From the above, it can be seen that Tubes, Pipes, Hollow Profiles etc. falling under the headings specified in the above para only will be liable for safeguard duty. It is not the case of the respondent that tubes, pipes etc. irrespective of their classification and falling under any heading will attract safeguard duty. The whole purpose of specifying various headings in para.1 is to ensure that products which do not fall under the other headings and which are not specified in the above para are not subjected to safeguard duty. The stainless steel tubes imported by the appellants are classified under Heading 7304 4900 of the First Schedule to the Customs Tariff Act. At four-digit level, heading 7304 refers to tubes, pipes and hollow profiles, seamless, of iron (other than cast iron) or steel. Within the above heading there are various products described at six-digit level and there is further sub-division of these goods at eight-digit level with varying descriptions and dimensions. Thus, the goods classified under Heading 7304 4900 based on its characteristics and dimensions cannot be classified under any other eight-digit heading under 7304.
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H)
It is to be noted that Heading 7304 4900 is not specified in the above notification and after the products covered under Heading 7304 3939 only, the products falling under 7304 5110 are mentioned in the notification.

I)
Therefore, there is no scope whatsoever to conclude that the tubes imported by the appellants and appropriately classified under 7304 4900 are subject to safeguard duty. In view of the above, the conclusion drawn by the respondent is erroneous and not legally tenable. Though the appellants made submissions in this regard, the respondent failed to apply his mind to these submissions and merely by referring to the description has proceeded to confirm the demand of safeguard duty.

J)
For these reasons, the demand of safeguard duty on these pipes cannot be sustained.

K)
Once safeguard duty is not payable, then, applicable interest also cannot be demanded and further, no penalty in terms of Section 114A can be levied.

L)
Even otherwise, as already submitted, in the present case there is no suppression of facts with any intention to evade duty and one of the basic ingredients for invoking Section 114A is suppression of facts with intention to evade duty. In the absence of such intentions, the penalty levied in terms of Section 114A also is not tenable and is liable to be set aside.

M)
In the light of the above, the impugned order passed by the respondent to the extent that it demands safeguard duty on the pipes and imposes equal penalty under Section 114A deserves to be set aside.

N)
With regard to limitation for filing of appeal against the impugned order, reference is made to the directions given by the Supreme Court of India in Miscellaneous Application No.665/2021 in SMW(C) No.3/2020, where taking suo motu  cognizance  of   the   pandemic   situation,   in   terms  of  order  dated 
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23.03.2020 the Apex Court has extended the period of limitation for filing of petitions/ applications/ suits/ appeals/ all other proceedings, irrespective of the period of limitation prescribed under the general laws or special laws with effect from 15th March 2020. The time limit was periodically extended by the Hon’ble Supreme Court upto 14.03.2021. Considering the second wave of pandemic the Apex Court again took up the matter and issued further directions in terms of its order dated 27.04.2021 to the effect that the period from 14.03.2021 also have to be excluded until further orders in computing the period of limitation prescribed under general laws as well as special laws. The time limits as above have been extended by the Supreme Court by exercising powers in terms of Article 142 read with Article 141 of the Constitution of India and is binding on all Courts and all authorities within India. Thus, the present appeal against the impugned order being filed now will not be hit by any limitation.

PRAYER

In view of the above, the appellants pray that the Hon’ble Commissioner of Customs (Appeals) may be pleased to set aside the order passed by the respondent, in so far as it relates to demand of safeguard duty on ‘Kanthal Tubes’ and imposition of penalty in terms of Section 114A of Customs Act by invoking the extended period and by relying upon the Ordinance issued on 30.3.2020 with consequential relief and thus render justice.

         





              X

Signature of the Advocate


                         Signature of the Appellants

sm/ss

